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Act  of  1907,  but  mainly  to  footnotes  dealing  with 
recent  decisions  and  points  of  practice  and  to  the 
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PRINCIPLES    OF    COMPANY  LAW. 


CHAPTER   I. 

INTRODUCTION. 

By  far  the  most  usual  and  most  important  form  of 
company  is  a  ".Company  Limited  by  Shares  under  tlie 
( lompanies  Acts,  1862  to  1900."  This  form  of  company 
will  be  dealt  with  almost  exclusively  in  this  book. 
Suppose  a  number  of  persons  intend  to  combine  for 
the  purpose  of  carrying  on  some  business.  If  there  arc 
only  a  few  of  them  they  will  probably  form  a  partner- 
ship ;  but  if  their  numbers  are  at  all  large,  and  particu- 
larly if  they  wish  t<>  limit  their  individual  liability  for 
losses,  they  will  most  probably  decide  to  form  or 
"promote"  a  company  limited  by  shares  under  the 
Companies  Acts.  This  proceeding  is  in  outline  very 
simple.  They  must  first  decide  five  things.  The  object 
which  the  company  is  to  carry  out  is  probably  agreed 
already:  there  remain  the  name  of  the  company,  the 
place  where  the  business  is  to  be  carried  on,  how  far 
each  member  undertakes  to  be  responsible  for  losses, 
and  the  amount  of  funds  which  they  Consider  necessary 
to  carry  on  the  business  properly.  Their  decision  on 
these  points  is  embodied  in  a  short  document  called  a 
Memorandum  of  Association,  which  must  be  signed  by 
c.l,  r. 
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at  least  seven  persons,  who  must  each  agree  to  take  one 
or  more  shares  in  the  company.  The  Memorandum  so 
signed  is  taken  to  an  official  at  Somerset  House,  called 
"  The  Registrar  of  Joint  Stock  Companies  "  (herein- 
after called  "The  Kegistrar "),  a  fee  is  paid,  the 
registrar  enters  the  new  company  on  the  register  and 
prepares  a  certificate  of  incorporation,  and  the  company 
is  complete. 

The  Memorandum  of  Association  then  contains — 

1.  The  name  of  the  company,  which  may  be  almost 

anything,  provided    it  ends   with  the    word 
"  Limited  "  ; 

2.  The  situation  of  the  registered  office  of  the  com- 

pany ; 

3.  The  objects  or  powers  of  the  company  ; 

4.  How  the  liability  of  members  is  limited  ;  and 
.3.  The  amount  of  the  capital  of  the  company. 

It  is  a  most  important  document,  for  on  it  the  existence 
of  the  company  and  all  its  powers  depend.  It  fixes  the 
powers  and  objects  of  the  company  as  between  the 
company  and  the  outside  world — and  these  powers  and 
objects  cannot  be  altered  by  the  company,  even  if  every 
member  agrees  (a). 

The  persons  who  are  to  form  the  company  must  then 
arrange  how  the  business  is  to  be  carried  on.  The 
whole  body  cannot  all  manage,  and  some  provision  must 
be  made  for  the  division  of  the  profits  or  losses.  All 
such  matters  are  dealt  with  in  the  "  Articles  of  Associa- 
tion/' This  is  a  much  longer  document  than  the 
Memorandum,  and  generally  provides  for  the  appoint- 
ment of  directors  (or  managers  of  the  business  for  the 

(«)  But  see  p.  21  pod. 
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company),  for  division  of  the  capital  into  shares,  stating 
how  those  are  to  be  allotted  among  the  members,  thai 
share  certificates  shall  be  given  to  the  members  as 
evidence  of  their  right  to  their  shares,  and  that  a 
register  of  members  shall  be  kept  as  further  evidence. 
The  members  generally  reserve  power  to  control  the 
acts  of  the  directors  in  many  matters,  and  this  leads  to 
provisions  for  meetings  of  members,  for  votes  and  the 
passing  of  resolutions  of  different  kinds  (b).  Thus  the 
whole  internal  management  of  the  company  is  dealt 
with  in  the  Articles.  They  form  a  binding  contract 
between  all  the  members  and  the  company;  but,  unlike 
the  Memorandum,  the  Articles  may  be  changed  at  any 
time  if  a  sufficient  number  of  shareholders  desire  it. 

The  persons  forming  the  company  may  not  be  able  to 
find  all  the  capital  necessary  for  the  successful  working 
of  the  business.  If  so,  they  will  invite  the  public  to  join 
in  the  undertaking  and  subscribe  for  shares.  This  is 
done  by  means  of  a  prospectus. 

The  capital  may  be  of  any  amount,  divided  into 
shares  of  any  amount.    It  may  be  £10,000,000  divided 
into  100,000  shares  of  £100  each,  or  £J0  divided  into- 
200  shares  of  Is.  each. 

Any  person  who  acquires  one  or  more  shares  becomes 
a  member,  or,  in  other  words,  a  shareholder  or  con- 
tributory of  the  company,  and  becomes  liable,  either 
at  once  or  when  called  upon,  to  pay  to  the  company 
the  money  which  his  share  represents. 

When  a  company  borrows  money,  it  often  gives  to 
the  lenders  a  charge  or  mortgage  over  its  property, 

(b)  Resolutions  nmv  be  (1)  Ordinnrv  :  ('_')  Extraordinary; 
(3)  Special.     See  pp.  1 1)2-194. 
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and  hands  to  the  lenders  as  evidence  of  their  charge, 
documents  called  debentures. 

A  company  comes  to  an  end  by  being  wound  up,  a 
liquidator  is  appointed  and  takes  possession  of  all  the 
property  of  the  company,  and,  after  paying  the  debts, 
he  distributes  it  among  the  members.  Debts  secured 
by  debentures  or  other  charges  are,  of  course,  paid 
before  unsecured  debts. 

Companies  of  this  kind  are  created  and  governed 
entirely  by  the  Companies  Acts,  1862  to  1907.  Some 
knowledge,  therefore,  of  the  chief  provisions  of  these 
Acts  is  necessary  before  the  details  of  company  law 
can  be  rightly  understood.  For  this  purpose,  a  short 
summary  of  the  Acts  is  set  out  in  the  Appendix. 
This  summary  is  intended  to  show  in  a  short  form 
all  the  most  important  rules,  with  the  sections  of  the 
Acts  by  which  they  were  made.  The  student  should 
glance  through  this  Appendix  and  afterwards  use  it 
for  purposes  of  reference. 


CHAPTER   II. 

THE   NATURE   OF  A   LIMITED    COMPANY. 

Besides  limited  companies  registered  under  the  Com- 
panies Acts  there  are  several  other  forms  of  associal  ions 
for  the  purpose  of  carrying  on  business. 

In  this  chapter  limited   companies  arc  contrasted 
with  some  of  the  more  important  of  these  forms. 

J.— AS  CONTEASTED  WITH  PARTNERSHIP. 


Partnership. 

(a)  The  "  firm  "  is  not  a 
distinct  "  person  "  ;  it  is 
made  up  of  the  several  per- 
sons who  compose  it. 

Thus  a  firm  of  A.  &  Co., 
is  in  law  A.  and  B.  and  ( '. 
and  D.,  and  the  property  of 
the  firm  belongs  to  all  the 
members  in  common.  Con- 
sequently partners  cannot 
make  contracts  with  the  tirm, 
and  judgment  creditors  can 
seize  the  goods  of  any 
partner. 


Limited  Companies. 

A  company  is  a  dis- 
tinct being  or  persona. 

Tims  the  company  S. 
and  ( 'o.,  Limited,  is  an 
entirely  different  per- 
son from  Mr.  S.,  evei 
though  he  started  it, 
and  manages  it  and 
owns  practically  all  the 
shares.  The  property  is 
the  property  of  S.  & 
Co.,  Limited,  and  not 
of  Mr.  S.  He  can  make 
contracts  w  ith  the  com- 
pany, and  his  goods 
cannot  be  seized  t'<>r  the 
debts  of  the  company 
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Salomon  v.  Salomon  &  Co.,  Limited,  [1897]  A.  C.  22. 

S.  had  a  boot  business.  He  sold  the  business  to  a  company 
which  he  formed  with  a  capital  of  £40,000.  The  necessary 
seven  persons  were :  his  wife,  daughter,  and  four  sons,  who  took 
one  £1  share  each,  and  himself,  who  took  20,000  shares. 

The  price  paid  by  the  company  to  8.  was  £30,000 ;  but  instead 
of  paying  him  cash,  the  company  gave  him  20,000  fully-paid  £1 
shares  and  £10,000  in  debentures  (i.e.,  he  lent  the  £10,000  which 
the  company  owed  him  for  purchase-money  to  the  company  on 
mortgage). 

Owing  to  strikes  in  the  boot  trade  the  company  was  wound 
up.  The  assets  of  the  company  amounted  to  only  £6000  out  of 
which  to  pay  the  £10,000  due  to  S.  and  secured  by  debentures, 
and  a  further  £7000  due  to  unsecured  creditors. 

The  unsecured  creditors  claimed  that  as  S.  &  Co.  was  really  the 
same  person  as  S. ;  he  could  not  owe  money  to  himself  and  that 
they  should  be  paid  their  £7000  first. 

Vaughax  Williams,  J.,  held  that  the  company  was  a  mere 
agent  for  S.,  and  he  must  indemnify  his  agent  against  the  losses  it 
had  sustained,  by  paying  the  £7000  himself;  but  it  was  held  by 
the  House  of  Lords — once  the  company  is  incorporated,  it  must  be 
treated  like  any  other  independent  person,  and  the  motives  of 
those  who  promoted  it  are  irrelevant. 

The  company  could  not  be  agent  for  S.,  for  either — 

(1)  it  was  a  legal  person — then  it  acted  for  itself;  or 

(2)  it  was  not — then  it  could  not  be  an  agent  at  all. 

The  company  was  not  defrauded,  as  all  the  shareholders  knew 
all  about  it.  The  company  is  at  law  a  different  person 
-altogether  from  the  subscribers  to  the  Memorandum. 

Result. — S.  kept  the  £6000  in  part  payment  of  his  loan  to 
•the  company. 

This  is  perhaps  the  most  important  case  in  company  law.  find 
the  student  should  read  for  himself  the  judgment  of  Lord 
Macxaghten  on  p.  47  of  the  report. 

Partnership.  Limited  Companies. 

(b)   One     partner    cannot  ►Shares     are      freely 

transfer    his    share    without      transferable, 
the  consent  of  the  others. 
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Partnership— oonU 

(c)  Each  partner  is  an 
agent  of  the  firm  to  make 
contracts  (Partnership  Act, 
1S90,  s.  5). 

(d)  The  liability  of  each 
partner  for  the  debts  of  the 
firm  is  unlimited. 


(e)  Partners  may  make 
what  private  arrangements 
they  like  among  themselves. 


Limited  Companies — runt. 

A  shareholder  is  not 
an  agent  for  the  com- 
pany. 

The  liability  of  each 
shareholder  may  be 
limited  either  by  shares 
or  by  guarantee. 

There  are  some 
arrangements  between 
members  of  a  company 
which  are  not  allowed, 
e.g.,  the  company  can- 
not buy  the  shares  of 
the  members. 


II.— VX  INCORPORATED  COMPANIES. 


These  were  like  very  large  partnerships;  but  the 
shares  were  made  transferable  and  the  management 
was  conducted  by  a  body  of  directors.  They  were 
treated  in  law  as  big  partnerships,  and  the  liability  of 
members  was  unlimited. 

Such  companies  can  no  longer  be  created,  for  by  the 
Companies  Acts,  1802,  s.  4,  no  company  or  partnership 
of  more  than  ten  persons  can  be  formed  for  the  purpose 
of  banking,  or  of  more  than  twenty  persons  for  other 
business,  unless  it  is  registered  under  that  Act. 
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III.— INCORPORATED    COMPANIES. 

(A.)  Under  the  Act  of  1844. 

Owing  to  the  inconvenience  of  the  last-mentioned 
form  of  company,  this  Act  allowed  companies  to  be 
incorporated.  The  result  was  that  they  could  sue  and 
hold  property  in  their  own  names  ;  but  the  members 
remained  individually  liable,  and  all  attempts  to 
limit  their  liability  failed. 


(B.)  By  Royal  Charter. 
(e.g.,  Bank  of  England). 

(a)  At  common  law  the 
members  were  not  liable 
for  the  debts  of  the  Corpo- 
ration (there  are  now  some 
exceptions.) 

(b)  A  corporation  has 
all  the  powers  of  an  ordi- 
nary person  and  they 
cannot  be  modified  even 
by  the  creating  charter. 
But  the  Crown  may  annul 
the  charter  if  the  limit 
placed  on  the  powers  by 
the  charter  is  disregarded 
(Baroness  Wenlock  v.  River 
Dec  Co.,  36  Ch.  D.  685). 


Limited  Companies. 

3Iembers  are  liable 
up  to  the  amount  of 
their  shares  or  guaran- 
tee. 

The  powers  of  a  com- 
pany depend  on  its 
Memorandum  of  Asso- 
ciation (Ashbury  Rail- 
way Carriage  Co.  v. 
Riclie  (1875),  L.  11. 
7H.L.  671).  If  direc- 
tors do  an  act  which  is 
not  within  the  Memo- 
randum the  share- 
holders cannot  ratify  it. 


(C.)  By  Special  Act  of  Parliament. 

Railway  and  other  companies  who  want  com- 
pulsory powers  to  take  land  and  commit  nuisances 
must  be  incorporated  by  a  special  Act  of  Parliament, 
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e.g.,  the  Midland  Railway  <  lompany,  \\  itli  a  capital  of 
6183,599.999.  The  provisions  of  the  special  lets 
required  in  each  case  were  found  tube  very  similar, 
consequently  several  public  statutes  were  enacted 
containing  general  provisions,  and  one  <>r  more  of 
these  A.cts  are  adopted  in  each  private  Act,  e.ij. : 

The  Companies  Clauses  Consolidation  Act,  1845, 
defines  the  liability  of  shareholders  and  regu- 
lates borrowing  powers,  granting  of  certificates, 
and     the     constitution     of    such     companies 

generally. 

The  Railway  Clauses  Act,  1845, 

contains  rales  for  making  railways,  and  deals 
with  deviations,  bridges,  level  crossings,  etc. 

The  Land  Clauses  Consolidation  Act,  1845, 
as  to  compulsory  purchase  of  land,  notices  to  be 
given,  how  the  land  is  to  be  conveved.  and  the 
purchase -money  paid,  etc. 


Statutory  Companies. 

(a)  The  powers  are 
limited  by  the  special  A.c1 
which  creates  the  company 
and  to  which  it  owes  its 
whole  existence. 

(b)  The  liability  of 
members  is  limited  as 
follows  :  J iy  s.  36  of  the 
( 'ompanies  ( Manses  Act,  if 
execution  is  levied  against 
the  company,  and  there  is 


Limited  Companies. 

The  powers   depend 
on  the  Memorandum. 


Limited  by  shares  or 
guarantee. 
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Statutory  Companies— cout. 

not  enough  to  pay  the 
debt,  the  creditor  may 
issue  execution  against  the 
shareholders  to  the  extent 
of  their  shares  (a). 

(c)  The  company  can 
only  borrow  money  when 
the  whole  of  its  capital 
has  been  subscribed  and  at 
least  half  actually  paid  up, 
and  even  then  can  usually 
only  borrow  to  the  extent 
of  one-third  of  its  capital. 

(d)  The  company  cannot 
lease  its  undertaking  with- 
out the  consent  of  Parlia- 
ment. 


Limited  Companies — coni. 


The  borrowing  powers 
of  the  company  are 
usually  unlimited,  but 
may  be  limited  by  the 
Memorandum. 


If  the  Memorandum, 
allows  it,  the  company 
can  lease  the  whole  of 
its  undertaking. 


IV.  —  BUILDING    SOCIETIES,    INDUSTRIAL, 
PROVIDENT,  AND  FRIENDLY  SOCIETIES. 

Are  governed  by  their  own  special  Acts.  They 
are  not  companies,  but  the  liability  of  members  is 
limited. 

V— OTHER    COMPANIES    UNDER    THE 
COMPANIES'  ACTS. 

1.  Unlimited  companies  : 

The  liability  of  the  members  is  not  limited  at  all. 


(a)  This  used  to  be  done  by  gcirr  facias,  but  now  by  application  to 
a  judge  under  O.  XLII.,  r.  2o. 
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These  companies  are  rare,  their  position  is 
much  the  same  as  companies  incorporated 
under  the  Act  of  1S44. 

2.  I  'ompanies  limited  by  guarantee  : 

Each  member  undertakes  to  be  liable  to  pay  tin- 
debts  of  the  company  up  to  a  certain  amount, 
but  the  capital  of  the  company  is  not  usually 
divided  into  shares. 

Further  details  of  this  form  of  company  will  be 
found  on  p.  20G. 
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Usual  Steps  in  the  Formation  of  a 
Company. 

First,  prepare  the  Memorandum  of  Associa- 
tion (Chapter  III.). 

Secondly,  prepare  the  Articles  of  Association 
(if  any),  Chapter  IV. 

Thirdly,  prepare  the  Preliminary  Contracts 
(if  any),  Chapter  V.,  s.  1. 

Fourthly,  the  Company  must  be  registered 
(Chapter  VI.,  s.  2). 

Fifthly,  the  necessary  working  capital  must 
be  obtained  (Chapter  VI.). 
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Specimen  Form  of  Memorandum  of  Association. 
The  Companies  Acts,  1862  to  1900(a). 

Company  Limited  hi/  Shares. 

Memorandum    of  Association    of   Blank   Company, 
Limited. 

1.  The  name  of  the  company  is  "Blank  Company, 
Limited." 

2.  The   registered   office  of  the   company   will   be 
situate  in  England. 

."».  The  objects  for  which  the  company  is  established 

are  : 

(a)  To  acquire  and  take  over  as  a  going  concern  the 
undertaking,  and  all  or  any  of  the  assets  and 
liabilities  of  Jones  Brothers,  and  with  a  view 
thereto  to  adopt  the  agreement  referred  to 
in  clause  3  <>f  the  company's  Articles  of 
Association,  and  to  carry  the  same  into  effect 
with  or  without  modification. 
(1>)  To  carry  on  business  as  brewers,  maltsters,  corn 
merchants,  distillers,  hop  merchants,  wine 
and  spirit  merchants  and  Importers,  manu- 
facturers of  aerated  and  mineral  waters  and 
other  drinks,  licensed  victuallers,  hotel  keepers, 
beerhouse  keepers,  restaurant  keepers,  lodg- 
ing-house keepers,  farmers,  dairymen,  ice 
merchants,  tobacconists,  brick  makers,  bath 
keepers,  and  to  buy,  sell,  manipulate,  and 
deal  (both  wholesale  and  retain  in  corn- 
Co)  A  company  registered  after  the  1st  of  Jul  v,  11)08,  will  be  be;ul  J 

"  The  Companies  Acts,  1862  to  1D07." 
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modities  of  all  kinds  which  can  conveniently 
be  dealt  in  by  the  company  in  connection 
with  any  of  its  objects  and  to  carry  on  any 
other  businesses,  whether  manufacturing  or 
otherwise,  capable  of  being  conveniently 
carried  on  in  connection  with  any  of  the 
company's  objects,  or  calculated  directly  or 
indirectly  to  enhance  the  value  of  or  render 
profitable  any  of  the  company's  property  or 

rights. 

***** 

(f)  To  enter  into  partnership  or  into  any  arrange- 
ment for  sharing  profits,  union  of  interest, 
reciprocal  concession,  or  co-operation  with 
any  person  or  company  carrying  on  or  about 
to  carry  on  any  business  which  this  company 
is  authorised  to  carry  on,  or  any  business  or 
transaction  capable  of  being  conducted  so  as 
directly  or  indirectly  to  benefit  this  com- 
pany, and  to  take  or  otherwise  acquire  and 
hold  shares  or  stock  in,  or  securities  of,  and 
to  subsidise  or  otherwise  assist  any  such 
company,  and  to  sell,  hold,  re-issue  with  or 
without  guarantee,  or  otherwise  deal  with 
such  shares  or  securities. 
*  *  *  *  * 

(h)  To  aid  in  the  establishment  and  support  of  asso- 
ciations or  institutions  calculated  to  benefit 
persons  employed  by  the  company,  or  having 
dealings  with  the  company,  to  provide  for  the 
welfare  of  persons  in  the  employment  of  the 
company,  or  formerly  in  the  employment  of 
the  company,  and  the  widows  and  children 
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<>t' such  persons  and  others  dependent  on  them, 
by  granting  money  or  pensions,  providing 
schools,  reading  rooms,  places  of  recreation, 
subscribing  to  side  or  benefit  clubs,  or  societies, 
to  subscribe  or  guarantee  money  for  charitable 
or  benevolent  objects,  or  for  any  exhibition, 
and  generally  for  any  purpose  which  may 
seem  likely,  whether  directly  or  indirectly,  to 
promote  the  development  of  the  business  oi 
the  company,  or  to  prevent  its  contraction, 
or  for  any  public,  general,  or  useful  object. 

(i)  To  sell  the  undertaking  of  the  company,  or  any 
part  thereof,  for  such  consideration  as  the 
company  may  think  lit,  and  in  particular 
wholly  or  partly  for  shares,  debentures, 
debenture  stock,  or  securities  of  anv  other 
company,  and  to  accept  and  take  any  such 
shares,  stock,  debentures,  or  securities  in  satis- 
faction of  any  money  payable  to,  or  an\ 
claim  of,  the  company. 
*  *  *  # 

(u)  To  do  all  such  things  as  are  incidental  or  con- 
ducive to  the  attainment  of  any  of  the  above 
objects. 

4.  The  liability  of  the  members  is  limited. 

5.  The  capital  of  the  company  is  £25,000,  divided 
into  25,000  shares  (to  be  numbered  1  to  25,000)  of 
£1  each. 

The  company  may  increase  its  capital, and  upon  anv 

increase  of  capital  the  company  is  to  be  at  liberty  to 
issue  any  new  shares  with  any  preferential,  special, 
or  qualified  rights  or  conditions  as  regards  dividends. 
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Capital,  voting,  or  otherwise  attached  thereto.  Divi- 
dends may  be  paid  in  cash,  or  by  the  distribution  of 
specific  assets  or  otherwise,  as  provided  by  the  regula- 
tions of  the  company. 

We,  the  several  persons  whose  names  and  addresses 
are  subscribed,  are  desirous  of  being  formed  into  a 
company  in  pursuance  of  this  Memorandum  of  Associa- 
tion, and  we  respectively  agree  to  take  the  number  of 
shares  in  the  capital  of  the  company  set  opposite  to  our 
respective  names. 


Names,  Addresses,  and  Descriptions 
of  Subscribers. 

Number  of  Shares 

taken  by 
each  Subscriber. 

John  Jones,  of 

One. 

AVilliam  Smith,  of 

One. 

Thomas  Brown,  of 

One. 

Benjamin  Green,  of 

... 

One. 

Andrew  Black,  of 

One. 

Arthur  Drew,  of 

One. 

John  Smith,  of 



One. 

Dated  this  10th  day  of  April,  1907. 

Witness  to  the  above  signatures, 

George  Browne. 


(.  n  ) 


CHAPTER   III. 
MEMORANDUM    OF    ASSOCIATION. 


Before    reading   this    chapter  read    the   form   of 
Memorandum  on  p.  13,  which  is  a  Memorandum  of 

a  company  actually  in  existence,  but  owing  to  the  great 
length  of  clause  3,  several  of  the  paragraphs  have  been 
omitted. 

This  chapter  should  be  read  as  explaining  the  form, 
clause  by  clause. 

Section  1. 

Clause  I.  -The  Name. 

Any  name  may  be  chosen  subject  to  the  following 
restrictions  : 

1.  The  last  word  of  the  name  must  be  "  limited." 

2.  The   words  "  royal "    or   "  imperial "   and  other 

similar  words  must  not  be  used  without  autho- 
rity. 
:'>.  The  name  must  not  resemble  that  of  any  other 

existing  company  or  firm. 
As  to  1. — When  an  old  business  is  turned  into  a 
limited  company,  the  old  name  is  often  retained  with 
the  addition  of  "  limited."  The  name  should  be  as 
short  as  possible,  e.g.,  "  Jons,  Limited,"  and  "  The 
Palmer  Tyre,  Limited." 

The  name  (with  the  word  "  limited  ")  must  be  painted 

c.l.  c 
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Tip  (a)  or  affixed  to  the  outside  of  every  office  or  place 
in  which  business  of  the  company  is  carried  on,  in  a 
conspicuous  position,  easily  legible,  and  on  all  notices  (b), 
advertisements,  bills,  etc.,  of  the  company. 

This  is  to  ensure  that  all  persons  dealing  with  the  company 
shall  have  clear  notice  that  the  liability  of  the  members  is 
limited. 

If  the  company  makes  a  contract  without  the  use  of 
the  word  "  limited,"  the  effect  may  be  most  serious 
for  the  officers  of  the  company ;  suppose,  for  instance, 
Mr.  Salomon,  contracting  on  behalf  of  his  company, 
had  omitted  the  word  "  limited,"  the  contract  would 
have  been  made  by  him  personally  (c) ;  and — 

Atkins  &  Co.  v.  Wardle  (1889),  58  L.  J.  Q.  B.  377. 

A,  B,  and  C,  the  directors  of  the  South  Shields  Salt  Water 
Baths  Co.,  Limited,  accepted  bills  thus: — "Accepted  A,  B,  C, 
directors  of  the  S.  Shields  Salt  "Water  Baths  Company."  Held, 
the  directors  were  personally  liable. 

There  is  one  exception  to  the  rule  that  the  word 
"  limited  "  must  be  used.  Companies  formed  to  pro- 
mote art,  science,  etc.,  which  do  not  propose  to  pay 
dividends,  but  to  apply  all  gains  towards  the  working 
of  the  company,  may  register  a  name  without  the  word 
"  limited  "  (d).  They  thus  become  corporations,  and 
can  own  property  and  sue  in  their  own  names,  and  the 
liability  of  the  members  is  limited,  e.g.,  Newnham 
College,  Cambridge,  and  The  Cyclists'  Touring  Club. 

(a)  Penalty,  £5  a  day;  and  tlie  same,  if  a  person,  not   being  a 
limited  companv,  uses  the  word  "  Limited."' 
(6)  Penalty,  £51 L, 

(c)  See  also  Penrose  v.  Martyr  (185S),  E.  B.  &  E.  4D9. 

(d)  A  licence  must  be  obtained  from  the  Board  of  Trade,  and  it  mav 
be  revoked  (s.  42  of  the'Act  of  1907). 
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As  to  3. — A  new  company  may  not  select  a  name  30 
like  that  of  an  existing  company  or  firm  as  to  lead  t<> 
confusion.  The  registrar  may  refuse  to  register  such  a 
name,  or  may  be  prevented  by  injunction  from  register- 
ing it,  and  even  if  he  does  register  it,  the  other  com- 
pany may  get  an  injunction  and  have  it  removed. 

This  jurisdiction  is  not  confined  to  cases  where  the 
old  name  is  actually  registered. 

Societe  Panhard  et  Levassor  v.  Panhard  Levassor  Motor 
Co.,  Ltd.  [1901]  2  Ch.  513. 

The  well-known  French  company  had  no  agency  in  England,  but 
their  cars  were  used  in  England.  An  English  company  was  formed 
— capital  £100,  with  only  seven  members.  The  object  was  to 
prevent  the  French  company  from  being  registered  in  England  in 
their  own  name,  and  thus  competing  more  successfully  with  English 
firms: — Held,  the  name  of  the  English  company  must  be  struck 
off  the  register.     The  seven  members  were  ordered,  either — 

(1)  to  change   the   name   with   the   consent  of  the   Board  of 

Trade,  or 

(2)  to  wind  up  the  company. 

Change  of  Name. 

A  company  may  change  its  name,  either — 

(1)  by  special    resolution  with  the  consent  of  the 

Hoard  of  Trade,  which  will  always  be  given 
if  there  is  a  good  reason  for  the  change,  or 

(2)  if   it    lias   by  inadvertence   registered   a   name 

similar  to  that  of  an  existing  company,  then 
by  consent  of  the  registrar  (Companies  Ar[, 
L862,  s.  20). 

In  order  to  prevent  difficulties  arising  from  a  change 
of  name  it  is  enacted  that  all  proceedings  brought  by 
or  against  the  company  in  its  old  name  remain  good 
notwithstanding  any  change  of  name. 
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Section  2. 

Clause  II. — The  Registered  Office. 

The  Memorandum  must  state  whether  the  office  is 
to  be  in  England  (which  includes  Wales),  Scotland 
or  Ireland :  such  information  is  all  that  is  required ; 
for  it  is  enough  to  show  where  the  company  will  be 
registered  ;  thus,  if  "  in  England,"  it  will  be  registered 
at  Somerset  House. 

This  fixes  the  domicil  of  the  company,  and  it  cannot 
be  changed  without  the  consent  of  Parliament.  But 
the  situation  of  the  office  may  be  changed  from  one 
part  of  England  to  another  by  giving  notice  to  the 
Registrar. 

Every  company  must  have  a  registered  office  (e). 
The  register  of  members  (/)  is  kept  there  :  writs  and 
notices  must  be  served  there ;  but  if  there  is  no 
registered  office,  an  order  for  substituted  service  will 
be  made,  or  the  writ  may  be  served  on  the  secretary 
and  directors  at  an  office  which  is  not  registered. 

Re  Fortune  Copper  Mining  Co.  (1870),  10  Eq.  390. 

The  registered  office  of  the  company  had  been  pulled  down.  The 
writ  was  served  on  the  secretary  and  directors  at  an  unregistered 
office  : — Held,  good  service. 


(e)  Penalty,  £5  a  day. 
'    (/)  It  should  be  clearly  understood  that  the  register  at  Somerset 
House  kept  by  the  Registrar  is  quite  distinct  from  the  company's  own 
register  of  members  kept  by  its  own  secretary. 
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Section  3. 

Clause  III.— The  Objects  of  the  Company. 

The  objects  should  be  set  out  widely  ;  and  in  practice, 
as  we  have  seen  (g),  they  are  usually  very  long  and 
detailed.     There  is  good  reason  for  this  : 

The  company  cannot  do  anything  outside  the 
powers  given  in  the  Memorandum — anything  so  done 
becomes  ultra  vires,  and  the  Memorandum  cannot  be 
changed  without  leave  of  the  court. 

If  an  act  is  done  by  the  directors  which  is  ultra 
vires  (beyond  the  powers  of)  the  company,  it  is  Yoid, 
and  the  company  cannot  make  it  valid,  even  if  every 
member  assents  to  it. 

Ashbury  Railway  Carriage  Co.  v.  Rielie  (1*75),  L.  R.  7  H.  L. 

p.  672. 

The  Memorandum  gave  the  company  power  to  make  ami  sell 
railway  carriages.  The  directors  bought  a  railway  concession 
in  Belgium.  The  Articles  gave  express  power  to  the  company  to 
extend  its  business  beyond  the  Memorandum  by  special  resolution. 
The  company  passed  a  special  resolution  to  ratify  the  purchase : — 
Held,  the  purchase  was  bad.  "If  every  shareholder  had  been  in 
the  room,  and  if  every  shareholder  had  said,  '  that  is  a  contract 
which  we  authorize  the  directors  to  make,'  it  would  be  void.  The 
shareholders  would  thereby,  by  unanimous  consent,  have  been 
attempting  to  do  the  wry  thing  which  by  the  Act  of  Parliament 
they  were  prohibited  from  doing  "  (per  Lord  CAIBN8,  L.C.). 

This  rule  is  meant  to  protect  future  shareholders 
and  the  public  at  large  who  deal  with  the  company. 

But  if  the  act  had  been  ultra  vires  (beyond  the 
powers  of)  the  directors  only,  the  shareholders  <-ould 
have  ratified  it. 

(</)  I'ages  13  to  15  ante, 
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Or  if  it  had  been  ultra  vires  the  Articles,  the  com- 
pany could  have  altered  its  Articles  in  the  proper  way. 

See  the  above  case,  at  p.  674  of  the  report. 

If,  however,  property  is  acquired  by  ultra  vires 
expenditure,  the  company's  rights  over  it  may  be 
protected. 

National  Telephone  Co.  v.  Constables  of  St.  Peter  Port, 
[1900]  A.  C.  317,  321. 

The  company  put  up  telephone  wires  in  Jersey.  The  defendants 
cut  them  down.  There  was  do  power  in  the  Memorandum  to  put 
up  wires  there : — Held,  that  fact  alone  would  not  prevent  the  com- 
pany from  suing  for  damage  done  to  the  wires. 

The  powers  in  the  Memorandum  must  not,  how- 
ever, be  construed  strictly,  and  the  company  may  do 
anything  which  is  fairly  incidental  to  the  powers 
specified. 

Foster  v.  London,  Chatham  and  Dover  Kail.  Co.,  [1S95] 
1  Q.  B.  711. 

The  company  acquired  a  piece  of  land  for  the  purposes  of  its 
railway.  The  railway  was  erected  on  arches.  The  company  let  the 
arches  as  workshops,  etc.  The  neighbours  objected  (on  account  of 
noise  and  rubbish),  and  claimed  that  it  was  ultra  vires : — Held, 
valid,  as  being  fairly  incidental  to  the  powers  of  the  company. 

On  the  other  hand,  the  following  was  held  not  to  be 
incidental. 

Attorney-General  v.  London  County  Council,  [1902] 
A.  C.  165. 
The  council  had  power  to  run  tramways.     It  ran  omnibuses  to 
feed  the  tramways . — Held,  this  was  outside  its  powers. 

N.B. — This  was  a  statutory  company,  but  the  same  principle 
applies  to  the  special  statute  as  to  a  Memorandum  of  Association. 
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Powers  not  expressly  mentioned  in  the  Memorandum 
may  be  implied  if  they  are  warranted  by  the  con- 
stitution of  the  company.  Thus  a  trading  company 
has  implied  power  to  borrow  (see  p.  K)0)  and  to  sell 
land  {lie  Kingsbury  Coll/cries,  Ltd.,  1907,  W.  N.  p.  118. 

But  it  is  safer  to  specify  all  the  powers  that  may 
possibly  be  required,  and  thus  avoid  all  doubts  (// ). 

It  is  not  safe,  for  instance,  to  rely  on  a  general  clause, 
such  as  clause  (u)  in  the  form  on  p.  15,  for  this  has 
practically  no  effect ;  and  even  the  more  detailed 
clauses  are  sometimes  construed  as  merely  incidental 
to  the  main  objects  of  the  company. 

Stephens    v.    Mysore    Reefs,    Limited,    [1902]    1    Ch.    745; 

Pedlar  v.  Road  Block  Gold  Mines  Limited,  [1905]  2  Ch- 

427. 
In  both  these  cases  the  Memorandum  (clause  2)  authorized  the 
company  to  acquire  gold  mines  "in  Mysore  and  elsewhere,"  and 
the  Memorandum  in  each  case  contained  wide  general  clauses: — 
Held, — In  the  first  case,  that  the  company  could  not  purchase 
an  option  with  a  view  to  forming  a  new  company  to  work  mines 
<>n  the  Gold  Coast ;  in  the  second  case,  that  the  company  could 
purchase  and  work  a  gold  mine  in  Bombay  ;  because  the  first  did 
not  come  within  clause  2  and  the  second  did. 

A  company  usually  has  a  main  object,  which  is  put 
first  in  the  list  of  its  objects — or  there  may  be  two  or 
more  main  objects,  as  in  clauses  (a)  and  (b)  in  the 
form  on  p.  13. 

If  the  main  object  is  gone,  the  company  must  be 
wound  up. 

(/<)  For  usual  form,  6ee  Talmer's  Company  Precedents,  vol.  i. 
pp.  407-494. 
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Re  Amalgamated  Syndicate,  [1897]  2  Oh.  GOO. 

The  company  was  formed  to  erect  stands  and  let  out  seats  for 
*hc  Diamond  Jubilee.  The  Memorandum  also  contained  power 
(d)  to  carry  on  all  kinds  of  promotion  business,  and  (e)  to  act  as 
bouse  agents.  There  was  a  heavy  loss.  After  the  Jubilee  the 
directors  proposed  to  carry  on  business  under  clauses  (d)and  (e)  : — 
Held,  the  company  must  be  wound  up,  its  substratum  or  main 
object  having  gone.  Vaughan  Williams,  J.:  "I  ought  not  to 
read  these  clauses  as  defining  a  succession  of  objects  different  from 
the  main  object,  but  ...  as  general  powers  merely  providing  for 
the  execution  by  the  company  of  matters  which  are  only  incidental 
to  its  main  objects." 

The  objects  of  a  company  must  not  be  illegal,  e.g. 
to  carry  on  a  lottery,  or  to  do  something  forbidden  by 
the  Companies  Acts,  such  as  buying  its  own  shares. 
See  p.  80. 

Except  for  this  rule  there  is  practically  no  restric- 
tion on  the  objects  of  a  company.  Thus  a  power  to 
sell  the  whole  of  its  undertaking  (as  in  clause  (i)  in 
the  form  on  p.  15)  is  valid  [Cotton  v.  Imperial,  etc., 
Corporation,  [1892]  3  Ch.  454). 

A  power  is  often  taken  (as  in  clause  (a)  in  the  form 
on  p.  13)  to  adopt  an  agreement  already  entered  into 
by  an  agent  for  the  company  before  its  formation. 
The  law  relating  to  such  contracts  is  peculiar  and  will 
be  discussed  in  Chapter  Y. 

The  powers  of  a  company  may  be  extended. 

By  the  Companies  (Memorandum  of  Association) 
Act,  1890,  s.  1,  a  company  may  alter  or  extend  its 
Memorandum  by  special  resolution  confirmed  by  the 
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court    if  the    alteration    is   required   to    enable   the 
company — 

(a)  to  carry  on  its  business  more  economically  or 

more  eiliciently  ;  or 

(b)  to  attain  its  main  purpose  by  new  or  improyed 

means  ;  or 

(c)  to  enlarge  or  change  the  local  area  of  its  opera- 

tions ;  or 

(d)  to  carry  on  some  other  business  which  may  be 

conveniently  combined  with  its  own;  or 

(e)  to  restrict  or  abandon  any  of  its  objects. 

]>ut  the  Court  will  not  allow  entirely  new  powers  to 
be  acquired  except  on  special  terms. 

■Re  Cyclists'  Touring  Club,  [1907]  1  Ch.  269  (/). 

The  company  was  registered  without  the  word  "limited"  (see 
p.  18).  The  Memorandum  stated  that  the  objects  were  "to 
promote,  assist,  and  protect  the  use  of  bicycles,  tricycles,  and  other 
similar  vehicles  on  the  public  roads."  The  company  proposed  to 
alter  its  powers  by  admitting  all  tourists,  including  motorists: — 
Held,  the  alteration  must  not  be  allowed,  as  it  did  not  fall  within 
sect.  1  (a)  to  (e)  of  the  Act  of  1890 :  especially  as  one  of  the 
objects  of  the  company  was  to  protect  cyclists  against  motorists. 

The  procedure  is  by  petition  to  the  court  (j). 

Section  4. 

Clause  IY.— The  Limitation  of  Liability. 

A  statement  that  the  liability  of  members  is  limited 
(as  in  the  form  on  p.  15)  without  more, means  "  limited 

(0  And  sec  Indian  Mechanical  Gold  Co.,  [1S91]  :;  Ch.  538. 
(j)  A  form  of  petition  will  be  found  under  the  heading  of  "In- 
duction of  Capital." 
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l>y  shares" — that  is,  that  no  member  can  be  called 
upon  to  pay  more  than  the  nominal  amount  of  his 
share,  or  so  much  thereof  as  remains  unpaid  ;  and,  if 
his  shares  be  fully  paid  up,  his  liability  is  nil. 

A  company  may  be  limited  by  guarantee.  Then 
clause  4  will  run,  "  Every  member  of  the  company 
undertakes  to  contribute  to  the  assets  of  the  company 
.  .  .  for  payment  of  the  debts  .  .  .  etc.  .  .  .  such 
amount  as  may  be  required,  not  exceeding  £     ." 

This  form  of  company  is  not  nearly  so  common  as 
the  former,  and  is  dealt  with  on  p.  206. 

Section  5. 

Clause  Y.-  The  Capital  Clause. 

This  clause  must  state  the  amount  of  the  nominal 
capital  of  the  company  and  the  number  and  amount  of 
the  shares.     See  clause  5  of  the  form  on  p.  15. 

There  is  no  legal  limit  to  the  amount  of  capital  or 
of  each  share  :  some  companies  have  a  capital  of  only 
£7,  while  the  Union  of  London  and  Smith's  Bank 
has  a  capital  of  £20,000,000.  The  shares  may  be  Is. 
each  or  £5000,  or  any  other  amount. 

The  amount  of  capital  is  determined  by  the  cost  of 
starting  the  business,  and  the  amount  required  for 
working  it  when  started. 

Thus,  suppose  the  business  and  goodwill  are  to  be 
purchased  by  the  company  for  £200,000  in  cash  and 
£100,000  in  shares,  and  £100,000  is  needed  for  working 
capital. 

Allowing  £50.000  for  emergencies,  the  amount  of 
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cash  required  to  be  raised  would  be  £350,000. 
£150,000  of  this  may  l>e  borrowed  by  the  issue  of 
debentures,  say  1500  debentures  of  £100  each.  This 
will  leave  £200,000  to  be  subscribed  in  cash,  besides 
the  £100,000  worth  of  shares  for  the  vendors  of  the 
business. 

The  capital  of  the  company  will  then  be  £300,000, 
divided  into  (say)  1000  five  per  cent,  preference  shares 
of  £100  each,  and  200,000  ordinary  shares  of  £1  each 
(for  money  borrowed  on  debentures  is  not  "  capital  "). 

The  fact  that  there  are  different  classes  of  shares  need 
not  be  stated  in  the  Memorandum,  but  may  be  provided 
for  in  the  Articles. 

Sometimes  the  rights  of  the  preference  shareholder- 
are  specified  in  the  Memorandum  so  as  to  give  them 
further  security,  for  it  is  then  impossible  for  the  com- 
pany to  change  their  rights  without  the  consent  of  the 
court. 

But  (1)  this  may  give  rise  to  difficulties  and  incon- 
venience. 

Ashbury  v.  Watson  (1885),  30  Ch.  D.  376. 

The  Memorandum  stated  that  some  of  the  shares  should  be 
7  per  cent,  preference  shares.  By  a  special  resolution  the  rights 
of  such  shareholders  were  reduced.  Alter  some  time  the  question 
was  raised  whether  this  reduction  was  valid  : — Held,  the  alteration 

was  illegal  and  void. 

And  (2)  it  does  not  prevent  their  rights  from  being 
"  watered  "  or  altered  indirectly. 

Underwood  v.  London  Music  Hall,  Ltd.  [1901]  2  Ch.  309. 

The  Memorandum  provided  for  6000  preference  shares.  The 
company  increased  its  capital,  and  issued  4000  more  to  be  paid 
pari  passu  with  the  first: — Held,  legal. 
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And  (3)  the  Memorandum  may  give  express  power 
to  the  company  to  alter  these  rights. 

But  if  this  is  done,  there  seems  to  be  no  particular  reason  for 
setting  out  the  rights  in  the  Memorandum. 

Other  provisions  may  be  inserted  in  the  Memo- 
randum, but  they  are  not  necessary. 

Section  6. 
Association  Clause  and  Subscription. 

See  the  clause  at  the  end  of  the  form  on  p.  10. 

There  must  be  at  least  seven  persons,  and  they  must 
subscribe  for  at  least  one  share  each. 

The  full  name  and  description  of  each  must  be  set  out. 

Any  one  may  subscribe,  even  an  infant  (Be  Laxon 
&  Co.,  [1892]  3  Ch.  555). 

His  contract  to  take  shares  is  voidable  but  not  void. 

All  the  members  may  be  foreigners,  provided  the 
business  or  its  management  is  to  be  carried  on  in 
England.  And  an  English  registered  company  can 
own  a  British  ship  though  all  its  members  are 
foreigners  (R.  v.  Arnand  (1846),  9  Q.  B.  806). 

The  signatures  must  be  attested  by  a  witness ;  but 
one  witness  to  all  the  signatures  is  sufficient. 

The  duties  of  the  subscribers  are — 

(1)  to  pay  for  the  shares  for  which  they  have 
subscribed  ; 

I  -  I  tu  sign  the  Articles  of  Association  ; 

(3)  to  appoint  the  first  directors;  and 

(  1 )  usually  to  act  as  directors  until  such  appoint- 
ment (k). 

<  k)  This  depends  on  the  Articles.     Sec-  clause  SI  on  p.  42. 
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Form   of  Articles  of  Association  (I). 

The  following  are  some  of  the  clauses  contained  in 
the  articles  of  a  company  now  in  existence,  and  will 
serve  to  show  some  of  the  matters  usually  dealt  with. 

(Many  of  the  clauses  are  omitted  for  the  sake  of  brevity.  I 

The  Companies  Acts.  1862  to  1900  (to). 

Company  limited  by  Shares. 
Articles  of  Association  of  Blank  Company,  Limited. 

2.  Revised  Table" A"  not  to  apply. — The  regulations 
contained  in  Table  "A"  in  the  First  Schedule  to  the 
Companies  Act,  18o'2,  as  altered  by  the  Board  of 
Trade  by  notice  in  the  London  Gazette  of  the  31st  Jul  v, 
190(5,  shall  not  apply  to  the  company. 

3.  Preliminary  contract. — The  company  shall  forth- 
with adopt  the  agreement  dated  December  3lst,  1906, 
and  made  between  William  Jones  of  the  one  part  and 
Alfred  Smith  on  behalf  of  this  company  of  the  other 
part,  which  has,  for  the  purpose  of  identification,  been 
initialed  by  three  of  the  subscribers  to  the  Memorandum 
of  Association  and  is  the  agreement  referred  to  in 
clause  3  of  such  Memorandum  of  Association,  and  tin- 
directors  shall  carry  the  said  agreement  into  effect  with 
full  power  nevertheless  to  agree  to  any  modification 
thereof  either  before  or  after  such  adoption,  and  the 
directors  may  execute  and  affix  the  seal  of  the  company 

(l)  See  p.  49. 

(m)  See  note  (a)  on  p.  13. 
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to  any  supplemental  agreement  necessary  or  desirable 
to  give  full  effect  to  the  same. 


Shares. 

2.  Capital. — The  capital  of  the  company  shall  be 
divided  into  5000  preference  shares  of  £1  each,  and 
the  said  preference  shares  shall  confer  the  right  to 
a  fixed  cumulative  preferential  dividend  at  the  rate  of 
five  per  cent,  per  annum,  and  the  right  in  a  winding  up 
of  the  company  to  repayment  of  capital  in  priority  to 
all  other  shares,  but  shall  not  confer  any  further  right 
to  participate  in  property  or  assets. 

6.  Under  writing  commission. — The  directors  may 
exercise  the  powers  conferred  on  the  company  by  s.  8 
of  the  Companies  Act,  1900,  but  so  that  the  commission 
in  such  section  mentioned  shall  not  exceed  twenty-five 
per  cent.,  payable  either  in  cash  or  shares,  or  partly  in 
cash  and  partly  in  shares  on  the  shares  in  each  case 
subscribed,  or  agreed  to  be  subscribed,  or  the  subscrip- 
tion whereof  is.  procured  or  agreed  to  be  procured. 

Certificate  s. 

11.  Certificates. — The  certificates  of  title  to  shares 
shall  be  issued  under  the  seal  of  the  company,  and 
signed  in  such  manner  as  the  directors  shall  prescribe. 

12.  Members  entitled  to  one  gratis. — Every  member 
shall  be  entitled  without  payment  to  one  certificate  f<  >r 
all  the  shares  registered  in  his  name.  Every  certificate 
of  shares  shall  specify  the  numbers  of  the  shares  in 
respect  of  which  it  is  issued,  and  the  amount  paid  up 
thereon. 
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13.  When  defaced,  lost,  or  destroyed. — If  any  certifi- 
cate be  worn  out  or  defaced,  then,  upon  production 
thereof  to  the  directors,  they  may  order  the  same  to  be 
cancelled,  and  may  issue  a  new  certificate  in  exchange 
therefor;  and  if  any  certificate  be  lost  or  destroyed, 
then  upon  proof  thereof  to  the  satisfaction  of  the 
directors,  and  on  such  indemnity  as  the  directors  deem 
adequate  being  given,  a  new  certificate  in  lieu  thereof 
shall  be  given  to  the  party  entitled  to  such  lost  or 
destroyed  certificate,  on  payment  of  the  sum  of  one 
shilling,  or  such  smaller  sum  as  the  directors  may 
determine. 

Calls. 

15.  Calls. — The  directors  may,  from  time  to  time, 
make  such  calls  as  they  think  fit  upon  the  members 
in  respect  of  all  money  unpaid  on  the  shares  held  by 
them,  and  not  by  the  conditions  of  allotment  thereof 
made  payable  at  fixed  times,  and  each  member  shall 
pay  the  amount  of  every  call  so  made  on  him  to  tin 
persons  and  at  the  time  and  at  the  place  appointed  l>\ 
the  directors.  A  call  may  be  made  payable  either  in 
one  sum  or  by  two  or  more  instalments.  A  call  shall 
be  deemed  to  have  been  made  at  the  time  when  the 
resolution  of  the  directors  authorising  such  call  was 
passed.  Seven  days'  notice  at  least  of  any  call  shall 
be  given  specifying  the  time  and  place  of  payment, 
and  to  whom  such  call  shall  be  paid. 

FORFEITUBE    AM)    LlEN. 

19.  If  call  or  instalment  not  paid,  notice  may  be 
served. — If  any  member  fail  to  pay  any  call  or  instal- 
ment on  or  before  the  day  appointed  for  the  payment 
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of  the  same,  the  directors  may  at  any  time  thereafter 
during  such  time  as  the  call  or  instalment  remains 
unpaid,  serve  a  notice  on  such  member  requiring  him 
to  pay  the  same,  together  with  any  interest  that  may 
have  accrued,  and  all  expenses  that  may  have  been 
incurred  by  the  company  by  reason  of  such  non- 
payment. 

20.  (Form  of  notice.) 

21.  If  notice  not  complied  with,  shares  may  he 
forfeited. — If  the  requirements  of  any  such  notice  as 
aforesaid  are  not  complied  with,  any  shares  in  respect 
of  which  such  notice  has  been  given  may,  at  any  time 
thereafter,  before  payment  of  all  calls  or  instalments, 
interest  and  expenses,  due  in  respect  thereof,  be  for- 
feited by  a  resolution  of  the  directors  to  that  effect. 
8uch  forfeiture  shall  include  all  dividends  declared  in 
respect  of  the  forfeited  shares,  and  not  actually  paid 
before  the  forfeiture. 

23.  Forfeited  shares  become  the  property  of  the  com- 
pany.— Any  shares  so  forfeited  shall  be  deemed  to  be 
the  property  of  the  company  and  the  directors  may 
sell,  re-allot  or  otherwise  dispose  of  the  same  in  such 
manner  as  they  think  fit,  and  either  subject  to  or  freed 
from  the  calls  made  prior  to  forfeiture. 

24.  Arrears  payable,  notwithstanding  forfeiture. — 
Any  member  whose  shares  have  been  forfeited  shall, 
notwithstanding,  be  liable  to  pay,  and  shall  forthwith 
pay  to  the  company  all  calls,  instalments,  interest,  and 
expenses  owing  upon  or  in  respect  of  such  shares  at 
the  time  of  forfeiture,  together  with  interest  thereon 
from  the  time  of  forfeiture  until  payment  at  the  rate 
of  ten  per  cent,  per  annum,  and  the  directors  shall 
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enforce  the  payment  of  such  moneys  or  any  part  thereof 
if  they  think  fit,  but  shall  be  under  no  obligatioD  so 
to  do. 

25.  Power  to  annul  forfeiture.-  -The  directors  may, 
at  any  time  before  the  share  so  forfeited  shall  have 
been  sold,  re-allotted,  or  otherwise  disposed  of,  annul 
the  forfeiture  thereof  upon  such  conditions  as  they 
think  fit. 

26.  Company 's  lien. — The  company  shall  have  a  first 
and  paramount  lien  upon  all  the  shares  (other  than 
fully  paid  up  shares)  registered  in  the  name  of  each 
member  (whether  solely  or  jointly  with  others)  for  his 
debts,  liabilities,  and  engagements,  solely  or  jointly 
with  any  other  person,  to  or  with  the  company,  whether 
the  period  for  the  payment,  fulfilment,  or  discharge 
thereof  shall  have  actually  arrived  or  not,  and  such 
lien  shall  extend  to  all  dividends  declared  on  such 
shares. 

27.  As  to  enforcing  lien  by  sale. — For  the  purpose  of 
enforcing  such  lien  the  directors  may  sell  the  shares 
subject  thereto  in  such  manner  as  they  think  fit ;  but 
no  sale  shall  be  made  until  such  period  ns  aforesaid 
shall  have  arrived,  and  until  notice  in  writing  of  the 
intention  to  sell  shall  have  been  served  on  such  member, 
his  executors  or  administrators,  and  default  shall  have 
been  made  by  him  or  them  in  the  payment,  fulfilment, 
or  discharge  of  such  debts,  liabilities,  or  engagements, 
i'(  >r  seven  days  after  such  notice. 

Transfer  and  Transmission  Shares. 

30.  Execution  of  transfer. —The  instrument  of  trans- 
fer shall  be  in  writing,  signed  both  by  the  transferor 

C.L.  D 


34  Principles  of  Company  Law. 

and  the  transferee,  and  the  transferor  shall  be  deemed 
to  remain  a  holder  of  the  shares  until  the  name  of  the 
transferee  is  entered  in  the  register  in  respect  thereof. 

31.  Form  of  transfer. — The  instrument  of  transfer 
of  any  shares  shall  be  in  the  usual  or  common  form,  or 
in  such  other  form  as  the  directors  shall  approve. 

32.  Restraint  on  transfer. — The  directors  may  de- 
cline to  register  any  transfer  of  shares  upon  which  the 
company  has  a  lien,  and  in  the  case  of  shares  not  fully 
paid  up,  may  refuse  to  register  a  transfer  without 
assigning  any  reason  therefor. 

33.  Registration  of  transfer.  Every  instrument  of 
transfer  shall  be  delivered  to  the  company  for  registra- 
tion, accompanied  by  the  certificate  of  the  shares  to 
be  transferred,  and  such  other  evidence  as  the  directors 
may  require  to  prove  the  title  of  the  transferor,  or  his 
right  to  transfer  the  shares. 

3-1.  Transfers  to  be  retained. — All  instruments  of 
transfer  which  shall  be  registered  shall  be  retained  by 
the  company,  but  any  instrument  of  transfer  which  the 
directors  may  decline  to  register  shall  on  demand  be 
returned  to  the  person  depositing  the  same. 

35.  Fee. — A  fee  of  2s.  Gd.,  or  such  smaller  sum  as 
the  directors  may  determine,  may  be  charged  for  each 
transfer,  and  shall,  if  required  by  the  directors,  be  paid 
before  the  registration  thereof.  The  transfer  book  and 
register  of  members  may  be  closed  during  such  time  as 
the  directors  think  fit,  not  exceeding  in  the  whole  thirty 
days  in  each  year. 

37.  Trusts  not  recognised. — The  company  shall  be 
entitled  to  treat  the  registered  holder  of  any  share  as 
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the  absolute  owner  thereof  and  accordingly  shall  not 

be  bound  or  affected  by  notice  of  any  trust,  charge,  or 
other  interest,  legal  or  equitable,  partial  or  absolute, 
by  virtue  whereof  any  person  other  than  the  registered 
holder  or  the  survivor  of  joint  holders  shall  be,  or 
shall  claim  to  be,  interested  in  any  share. 

38.  Transmission  of  registered  slbares. — The  exe< -ut<  >rs 
or  administrators  of  a  deceased  member  (not  being  one 
of  several  joint  holders)  shall  be  the  only  persons 
recognised  by  the  company  as  having  any  title  to  the 
shares  registered  in  the  name  of  such  member ;  but  in 
the  case  of  the  death  of  any  one  or  more  of  the  joint 
registered  holders  of  any  shares,  the  survivors  shall  be 
the  only  persons  recognised  by  the  company  as  having 
any  title  to  or  interest  in  such  shares,  but  nothing 
herein  contained  shall  be  taken  to  release  the  estate 
of  a  deceased  joint-holder  from  any  Liability  on  shares 
held  by  him  jointly  with  any  other  person. 

:'>(.).  Persons  entitled  hy  transmission  to  he  registered. — 
Where  any  person  entitled  under  the  transmission 
clause  to  any  partly  paid  shares  shall  fail  for  two 
months  after  being  thereto  required  by  the  directors 
in  writing  to  procure  himself  or  some  other  person  to 
be  registered  as  holder  of  the  shares,  the  directors  may, 
at  any  time  thereafter,  before  compliance  with  the 
request,  by  resolution,  forfeit  such  shares. 

Si i a i;k  Warrants. 

40.  Power  to  issue  share  warrants — Conditions.  -The 
company,  with  respect  to  fully  paid-up  shares,  may  issue 
warrants  (hereinafter  called  "share  warrant.-  ")  stating 
that  the  bearer  is  entitled  to  the  shares  therein  specified 
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and  may  provide,  by  coupons  or  otherwise,  for  the  pay- 
ment of  future  dividends  on  the  shares  included  in  such 
warrants.  The  directors  may  determine,  and  from 
time  to  time  vary  the  conditions  upon  which  share 
warrants  shall  be  issued,  and  in  particular,  upon  which 
a  new  share  warrant  or  coupon  shall  be  issued  in  the 
place  of  one  worn  out,  defaced,  lost,  or  destroyed,  upon 
which  the  bearer  of  a  share  warrant  shall  be  entitled  to 
attend  and  vote  at  general  meetings,  and  upon  which  a 
share  warrant  may  be  surrendered,  and  the  name  of  the 
holder  entered  in  the  register  in  respect  of  the  shares 
therein  specified.  Subject  to  such  conditions,  and  to 
these  presents,  the  bearer  of  a  share  warrant  shall  be  a 
member  to  the  full  extent.  The  holder  of  a  share 
warrant  shall  be  subject  to  the  conditions  for  the  time 
being  in  force,  whether  made  before  or  after  the  issue 
of  such  warrant. 

Conversion  of  Shares  into  Stock. 

41:  Paid-up  shares  convertible  into  stock. — The  com- 
pany (in  general  meeting)  may  convert  any  paid-up 
shares  into  stock,  and  re-convert  any  stock  into  fully- 
paid  shares  of  any  denomination.  When  any  shares 
have  been  converted  into  stock,  the  several  holders  of 
such  stock  may  thenceforth  transfer  their  resj)ective 
interests  therein,  or  any  part  of  such  interests,  in  the 
manner  and  subject  to  the  regulations  hereinbefore 
provided.  Provided  always  that  the  directors  may 
from  time  to  time,  if  they  think  fit,  fix  the  minimum 
.amount  of  stock  transferable,  and  direct  that  fractions 
of  a  pound  shall  not  be  dealt  with,  but  with  power,  at 
their  discretion,  to  waive  such  rules  in  any  particular 
■case. 
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12.  Privileges  of  stockholders. — The  stock  shall  confer 
on  tho  holders  thereof  respectively  the  same  privileges 
and  advantages  for  the  purpose  of  voting  at  the  meetings 
of  the  company,  and  as  regards  participation  in  profits, 
and  for  other  purposes,  as  would  have  beeu  conferred 
l>y  shares  of  equal  amount  in  the  capital  of  the  company ; 
but  so  that  none  of  such  privileges  and  advantages, 
except  the  participation  in  the  dividends  and  profits  of 
the  company,  shall  be  conferred  by  any  such  aliquot 
part  of  stock  as  would  not,  if  existing  in  shares,  have 
conferred  such  privileges  and  advantages.  But  no 
preference  or  other  special  privileges  shall  be  affected 
by  any  such  conversion.  All  such  provisions  of  these 
articles  relating  to  shares  as  are  applicable  to  paid-up 
shares  shall  mutatis  mutandis  apply  to  stock. 

Incbease  and  Reduction  of  Capital. 

I.*5.  Increase  of  capital. — The  company  in  general 
meeting  may,  from  time  to  time,  increase  the  capital  by 
the  creation  of  new  shares  of  such  amount  as  may  be 
deemed  expedient. 

47.  Privileges  of  any  class  of  shares — How  varied. — 
All  or  any  of  the  rights  and  privileges  attached  to  any 
class  of  shares  may,  before  or  during  liquidation,  be 
modified,  varied,  abrogated,  or  abandoned,  by  any 
agreement  purporting  to  be  made  on  behalf  of  the 
members  of  the  class,  if  the  same  is  sanctioned  1>\  a 
separate  meeting  of  the  members  of  the  class  by  a 
resolution  passed  by  a  three-fourths  majority  of  the 
members  of  the  class,  present  in  person  or  by  proxy  at 
such  meeting,  and  voting  thereon.  And  all  the  pro- 
visions hereinafter  contained  as  to  general  meetings 
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shall  mutatis  mutandis  apply  to  every  such  meeting, 
hut  so  that  the  quorum  thereof  shall  be  members 
holding  or  representing  by  proxy  one-half  of  the 
nominal  amount  of  the  issued  shares  of  the  class. 

48.  Reduction  of  capital. — The  company  may  from 
time  to  time  reduce  its  capital  in  any  manner  permitted 
by  law,  and  may  consolidate  or  sub-divide  any  of  its 
shares,  and  paid-up  capital  may  be  paid  off  upon  the 
footing  that  the  amount  may  be  called  up  again  or 
otherwise. 

Borrowing  Powers. 

Borrowing  powers. — The  directors  may  from  time 
to  time,  as  in  their  judgment  they  may  deem  expedient, 
borrow,  for  the  purposes  of  the  company,  any  sum  or 
sums  of  money,  and  they  may  secure  the  moneys  so 
borrowed  by  the  issue  of  debentures  or  debenture  stock, 
mortgages,  bonds  or  other  instruments  of  charge  upon 
the  whole  or  any  part  or  parts  of  the  company's  pro- 
perty or  assets  (both  present  and  future)  including  its 
uncalled  capital  for  the  time  being,  or  otherwise  as  they 
may  think  fit.  The  directors  shall  duly  comply  with 
the  requirements  of  section  14  of  the  Companies  Act. 
1900,  or  any  statutory  modification  thereof  in  regard 
to  the  registration  of  mortgages  and  charges  herein 
specified  and  otherwise. 

General  Meetings. 

50.  Statutory  meeting. — The  statutory  meeting  of  the 
company  shall  (as  required  by  section  12  of  the  Com- 
panies Act,  1900)  be  held  within  a  period  of  not  less 
than  one  month  or  more  than  three  months  from  the 
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date  al  which  the  company  shall  be  entitled  to  com- 
mence business,  and  the  directors  shall  comply  with  tin- 
other  requirements  of  that  section,  as  to  the  report  to 
In-  submitted  and  otherwise. 

51.  General  meetings. — Other  general  meetings  shall 
l»e  held  once  in  the  year  1007  and  once  in  every  subse- 
quent year,  at  such  time  and  place  as  may  be  prescribed 
by  the  company  in  general  meeting;  and,  if  no  other 
time  or  place  is  prescribed,  a  general  meeting  shall  be 
held  at  such  time  and  place  as  may  be  determined  by 
the  directors. 

52.  Ordinary  and  extraordinary. — The  general  meet- 
ings mentioned  in  the  last  preceding  clause  shall  be 
called  annual  general  meetings,  all  other  general 
meetings  of  the  company  shall  be  called  extraordinary 
general  meetings. 

53.  When  extraordinary  meeting  to  he  called. — The 
directors  may.  whenever  they  think  fit,  and  they  shall 
upon  a  requisition  made  in  writing  by  members  holding 
not  less  than  one-tenth  of  the   issued  capital  of  the 

sompany,  upon  which  all  calls  or  other  sums  then  due 
have  been  paid,  forthwith  proceed  to  convene  an  extra- 
ordinary general  meeting  of  the  company. 

58.  Notices  of  meetings. — Seven  clear  days'  notice  at 
the  least,  specifying  the  place,  day  and  hour  of  meeting, 
{i.nd,  in  case  of  special  business,  the  general  nature  of 
such  business,  shall,  excepl  as  next  hereinafter  men- 
tioned, be  given  by  notice  sent  by  post  or  otherwise 
served  as  hereinafter  provided.  With  the  consent  in 
writing  of  all  themembersa  meeting  may  be  convened 
by  a  shorter  notice,  and  in  any  manner  they  think  fit. 
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59.  Accidental  omission  of  notice  not  to  invalidate 
resolution. — The  accidental  omission  to  give  any  such 
notice  to  any  of  the  members  or  the  non-receipt  by  any 
member  of  such  notice,  shall  not  invalidate  any  resolu- 
tion passed  at  such  meeting. 

Proceedings  at  General   Meetings. 

60.  Business  of  ordinary  general  meetings.  —  The- 
business  of  an  annual  general  meeting  shall  be  to 
receive  and  consider  the  statement  of  income  and 
expenditure,  the  balance-sheet,  the  ordinary  reports  of 
the  directors  and  auditors,  to  elect  directors  and  other 
officers  in  the  place  of  those  retiring  by  rotation  or 
otherwise,  to  declare  dividends  and  to  transact  any 
other  business  which  under  these  presents  ought  to  be 
transacted  at  an  annual  general  meeting.  All  other 
business  transacted  at  an  annual  general  meeting,  and 
all  business  transacted  at  an  extraordinary  general 
meeting  shall  be  deemed  special. 

64.  How  questions  decided.— Every  question  sub- 
mitted to  a  meeting  shall,  unless  unanimously  decided, 
be  decided  in  the  first  instance,  by  a  show  of  hands, 
and  in  the  case  of  an  equality  of  votes  the  chairman 
shall,  both  on  show  of  hands  and  at  the  poll  have  a 
casting  vote  in  addition  to  the  vote  or  votes  to  which 
he  may  be  entitled  as  a  member. 

65.  Declaration  of  chairman  conclusive. — At  any 
general  meeting  (unless  a  poll  is  demanded  in  writing 
on  or  before  the  chairman's  declaration  next  hereinafter 
referred  to,  by  at  least  five  members  personally  present, 
or  by  a  member  or  members  holding  or  representing  by 
proxy  or  entitled  to  vote  in  respect  of  at  least  one-tenth 
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of  the  nominal  amount  of  the  capital  represented  at  the 
meeting)  a  declaration  by  the  chairman  that  a  resolution 

baa  been  carried  or  carried  by  a  particular  majority, or 
lost  or  not  carried  by  a  particular  majority,  and  an 
entry  to  that  effect  in  the  book  of  the  proceedings  of 
the  company  shall  be  conclusive  evidence  of  the  faci 
without  proof  of  the  number  or  proportion  of  the  votes 
recorded  in  favour  of  or  against  such  resolution. 

66.  Talcing  of  pull. — If  a  poll  is  demanded  as  afore- 
said, it  shall,  subject  as  hereafter  mentioned,  be  taken 
in  such  manner  and  at  such  time  and  place,  and  eithei 
immediately  or  after  an  interval  or  adjournment  nol 
exceeding  seveD  days  as  the  chairman  of  the  meeting 
directs,  and  the  result  of  the  poll  shall  be  deemed  to 
be  the  resolution  of  the  meeting  at  which  the  poll  was 
demanded. 

70.  Entry  of  proceedings. — Minutes  of  all  resolutions 
and  proceedings  at  general  meetings  shall  be  made  in  a 
book  or  books  provided  for  the  purpose,  and  any  such 
minute,  if  purporting  to  be  signed  by  the  chairman  of 
the  meeting  to  which  it  relates,  or,  by  the  chairman 
of  the  next  meeting,  shall  be  conclusive  evidence  of  the 
faci  therein  stated  without  further  proof. 


Votes  of  Members. 

71.  Voting  power. — Subject  to  any  special  terms  as 
to  voting  upon  which  any  shares  may  have  been  issued. 
or  for  the  time  being  be  held,  every  member  of  the 
company,  upon  a  show  of  hands,  shall  have  one  vote, 
and  upon  a  poll  one  vote  for  every  share  held  by  him 
of  any  class. 
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74.  Proxies. — Votes  may  Le  given  personally  or  by 
proxy.  The  instrument  appointing  a  proxy  shall  be  in 
writing,  under  the  hand  of  the  appointor,  or,  if  such 
appointor  is  a  corporation,  under  its  common  seal.  No 
person  shall  be  appointed  a  proxy  who  is  not  a  member 
of  the  company,  and  qualified  to  vote,  except  that  a 
corporation  holding  shares  conferring  the  right  to  vote 
may  appoint  one  of  its  officers  or  members  its  proxy 
although  not  a  member  of  the  company.  The  proxy  of 
a  corporation  may  during  his  appointment  address  the 
meeting,  join  in  demanding  a  poll,  or  be  appointed 
chairman  as  if  he  were  the  registered  holder  of  the 
shares  in  respect  of  which  he  has  been  appointed  proxy. 


Directors. 

80.  Number  of  directors. — Unless  and  until  other- 
wise determined  by  a  general  meeting  the  number  of 
directors  shall  not  be  less  than  three  or  more  than 
seven.  The  continuing  directors  may  act,  notwith- 
standing any  vacancy  in  their  body,  but  so  that  if  the 
number  falls  below  the  minimum  fixed  by  the  regula- 
tions of  the  company  for  the  time  being,  the  directors 
shall  not,  except  for  the  purpose  of  filling  up  vacancies 
or  summoning  a  general  meeting  of  the  company,  act 
so  long  as  the  number  is  below  the  minimum. 

SI.  First  directors. — The  first  directors  shall  be 
appointed  by  a  memorandum  in  writing,  signed  by 
any  five  of  the  subscribers  hereto.  Until  first 
directors  are  so  appointed  the  said  subscribers  shall 
have  all  the  powers  and  exercise  the  functions  of 
directors. 
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83.  Remuneration. — The  directors  (other  than  the 
managing  director,  if  any)  shall  receive,  by  way  of 
remuneration  in  respect  of  each  financial  year  of  the 
:ompany,  fifty  guineas  per  annum  for  each  director, 
with  an  addition  of*  fifty  guineas  per  annum  for  the 
chairman,  and  a  sum  equal  to  five  per  cent,  of  the  net 
profits  of  the  company  divided  amongst  the  members  in 
that  year.  The  last  named  remuneration  shall  be 
divided  annually  among  the  directors  in  such  shares 
and  proportions  as  the  directors  entitled  to  participate 
therein  may  from  time  to  time  agree  or  in  default  of 
agreement  equally.  In  addition  to  their  remuneration 
the  directors  shall  be  paid  all  travelling  and  other 
expenses  incurred  while  on  the  business  of  the  com- 
pany. Any  director  ceasing  to  hold  office  in  the  course 
of  a  financial  year  shall  be  entitled  only  to  remunera- 
tion at  the  rate  of  fifty  guineas  per  annum  for  the 
proportion  of  the  year  during  which  he  shall  have  held 

i  office. 

84.  Qualification. — The  qualification  of  a  director 
shall  be  the  holding  of  300 shares  of  the  company.     A 

lirector  may  ad  before  acquiring  his  qualification,  but 
if  nut  already  qualified,  shall  acquire  the  same  within 
fun  months  from  his  appointment. 

85.  When  office  of  director  vacated. — The  office  of 
•  lirector  shall  be,  ipso  facta,  vacated: 

(a)  If  he  become  bankrupt,  or  suspend  payment,  or 

file  a  petition  for  liquidation  of  his  affairs,  or 
compound  with  his  creditors. 

(b)  If  he  be  found  a  lunatic  or  become  of  unsound 

mind. 
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(c)  If  he  absents  himself  from  the  meetings  of  the 
directors  for  a  period  of  six  calendar  months 
without  special  leave  of  absence  from  the 
directors,  unless  he  is  absent  on  the  business 
of  the  company,  or  if  he  fails  to  attend  at 
least  one  half  of  the  board  meetings  held  in 
any  year,  etc. 

80.  Directors  interested  in  contracts  with  company. — 
No  director,  or  intended  director,  and  no  person 
standing  in  a  fiduciary  capacity  or  position  to  the 
company  shall  be  disqualified  by  his  office  from  con- 
tracting with  the  company,  either  as  vendor,  or  other- 
wise, nor  shall  any  such  contract,  or  any  contract 
or  arrangement  entered  into  by  or  on  behalf  of 
the  company,  with  any  company,  or  partnership  of 
or  in  which  any  such  director  or  person  shall  be  a 
member,  or  otherwise  interested,  be  avoided,  nor  shall 
any  director  or  person  so  contracting  or  being  such 
member,  or  so  interested,  be  liable  to  account  to  the 
company  for  any  profit  realised  by  any  such  contract 
or  arrangement  by  reason  only  of  such  director  holding 
that  office,  or  of  the  fiduciary  relation  thereby  estab- 
lished. Provided  that  the  fact  of  his  being  interested 
therein,  and  the  nature  of  his  interest,  be  disclosed  by 
him  to  the  meeting  of  the  directors  at  which  the 
contract  is  determined  on  if  his  interest  then  exists,  or 
in  any  other  case  at  the  first  meeting  of  the  directors 
after  the  acquisition  of  his  interest,  but  except  in  respect 
of  the  agreement  referred  to  in  Article  3  hereof,  no 
director  shall  vote  in  respect  of  any  such  contract  or 
arrangement,  and  if  he  do  vote  his  vote  shall  not  be 
counted.  A  general  notice  that  a  director  is  a  member 
of  any  firm  or  company,  and  is  to   be   regarded   as 
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interested  in  all  transactions  with  such  firm  or  company 
shall  be  sufficient  disclosure  under  this  Article,  and  after 
such  general  notice  shall  have  been  given  it  shall  not  be 
necessary  to  give  any  special  notice  or  notices  relating 
to  any  particular  transaction  with  such  firm  or  company. 

Eotation  op  Directors. 

•ST.  Retirement  of  directors. — At  the  annual  general 
meeting  to  be  held  in  the  year  1005,  and  at  the  annual 
general  meeting  in  each  succeeding  year,  one-third  of 
the  directors,  or  if  their  number  is  not  a  multiple  of 
three  then  the  number  nearest  to,  but  not  exceeding 
one-third  of  the  directors,  shall  retire  from  office. 

Proceedings  of  Directors. 

94.  Meetings  of  directors. — The  directors  may  inert 
together  for  the  despatch  of  business,  adjourn,  and 
otherwise  regulate  their  meetings  as  they  think  lit, 
and  may  determine  the  quorum  necessary  for  the 
transaction  of  business,  and  until  otherwise  determined, 
two  directors  shall  be  a  quorum.  It  shall  not  be  neces- 
sary to  give  nnt  ice  of  a  meeting  of  directors  to  a  director 
who  is  not  within  the  United  Kingdom.  A  director 
may,  and  the  secretary  at  the  request  of  any  director 
-hall,  at  any  time  summon  a  meeting  of  the  directors. 
Questions  arising  at  any  meeting  of  directors  shall  be 
decided  by  a  majority  of  votes,  and  in  case  of  an 
equality  of  votes,  tin  chairman  shall  have  a  second 
or  easting  vote. 

!)7.  Tower  to  delegate  and  appoint  committees. — The 
directors  may  delegate  any  of  their  powers,  other  than 
those  of  making  calls  and  borrowing  money,  to  com- 
mittees consisting  of  such  members  of  their  bodv  as 
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they  think  fit.  Any  committee  so  formed  shall,  in  the 
exercise  of  the  powers  so  delegated,  conform  to  any 
regulations  that  may  from  time  to  time  be  imposed  on 
it  by  the  directors. 

99.  Acts  valid,  notwithstanding  defective  appoint- 
ment.— All  acts  done  at  any  meeting  of  the  directors, 
or  of  a  committee  of  directors,  or  by  any  person  acting 
as  a  director,  shall,  notwithstanding  that  it  shall  after- 
wards be  discovered  that  there  was  some  defect  in 
the  appointment  of  such  directors  or  persons  acting 
as  aforesaid,  or  that  they  or  any  of  them  were  dis- 
qualified, or  that  their  or  any  of  their  offices  were 
for  any  reason  vacated,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed,  and  was  qualified  to 
be  a  director. 

Powers  of  Directors. 

106.  General  powers. — The  management  of  the  busi- 
ness of  the  company  shall  be  vested  in  the  directors, 
who  may  exercise  all  such  powers  of  the  company  as 
are  not  hereby,  or  by  statute,  expressly  directed  or 
required  to  be  exercised  by  the  company  in  general 
meeting,  subject  nevertheless  to  any  regulations  of 
these  Articles,  and  to  the  provisions  of  the  Companies 
Acts,  1862  to  1900,  and  to  such  regulations  not  being 
inconsistent  with  the  aforesaid  regulations  or  provi- 
sions as  may  be  prescribed  by  the  company  in  general 
meeting ;  but  no  regulation  made  by  the  company  in 
general  meeting  shall  invalidate  any  prior  act  of  the 
directors  which  would  have  been  valid  if  such  regulation 
had  not  been  made. 

107.  Particular  powers. — In  furtherance  and  not  in 
limitation   of  and  without   prejudice  to   the  general 
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powers  conferred  by  the  last  preceding  clause  and 
the  other  powers  and  authorities  conferred  as  aforesaid, 
it  is  hereby  expressly  declared  that  the  directors  shall 
be  entrusted  with  the  following  powers,  namely  : 
(1)  To  purchase  or  otherwise  acquire  for  the  company 
any  property,  rights  or  privileges  which  the 
company  is  authorized  to  acquire,  at  such 
price,  and  generally  on  such  terms  and  con- 
ditions as  they  may  think  lit,  etc.,  etc. 

Managing  Directors. 

L08;  Power  to  appoint. — The  directors  may,  from 
time  to  time,  appoint  one  or  more  of  their  body  to 
he  managing  director  or  managing  directors  of  the 
company,  either  for  a  fixed  term,  or  without  any  limita- 
tion as  to  the  period  for  which  he  or  they  are  to  hold 
such  office,  and  may,  subject  to  any  contract  between 
him  or  them  and  the  company,  from  time  to  time, 
remove  or  dismiss  him  or  them  from  office,  and  appoint 
others  in  his  or  their  place. 

111.  Powers. — The  directors  may  from  time  to  time 
delegate  to  the  managers  or  manager  for  the  time 
being  such  of  the  powers  exerciseable  under  these 
presents  by  the  directors  as  they  may  think  lit,  and 
may  confer  such  powers  for  such  time,  and  to  be  exer- 
cised for  such  objects  and  purposes,  and  upon  such 
terms  and  conditions,  and  with  such  restrictions  as  they 
think  expedient,  and  may  from  time  to  time  revoke. 
withdraw,  alter  or  vary,  all  or  any  of  such  powers. 

Dividends. 

•  113.  Dividends. — The  company  in  general  meeting 
may  (subject  to  any  preference  or  priority  for  the  time 
being  existing  and  subject  to  the  provision  hereinafter 


48  Principles  of  Company  Law. 

contained),  declare  a  dividend  to  be  paid  to  the 
members  in  proportion  to  the  amount  paid  up  or 
credited  as  paid  irp  on  the  shares.  No  larger  dividend 
shall  be  declared  than  is  recommended  by  the  directors, 
but  the  company  in  general  meeting  may  declare  a 
smaller  dividend. 

114.  Only  out  of  profits. — No  dividend  shall  be  pay- 
able except  out  of  the  profits  arising  from  the  business 
of  the  company.  The  declaration  of  the  directors  as 
to  the  amount  of  the  net  profits  of  the  company  shall 
be  conclusive. 

Accounts. 
122.  Proper  account*  to  be  Jcept.  —  The  directors 
shall  cause  true  accounts  to  be  kept  of  the  sums  of 
money  received  and  expended  by  the  company,  and  all 
matters  in  respect  of  which  such  receipt  and  expendi- 
ture take  place,  and  of  the  assets,  credits  and  liabilities 
of  the  company.  Such  of  the  books  of  account  as  shall 
be  in  the  United  Kingdom  shall  be  kept  at  the  regis- 
tered office  of  the  company,  or  at  such  other  place  or 
places  as  the  directors  think  fit. 

Names,  Addresses,  and  Descriptions 
of  Subscribers. 

John  Jones,  of 
"William  Smith,  of 
Thomas  Brown,  of 
Benjamin  Green,  of 
Andrew  Black,  of 
Arthur  Drew,  of 
John  Smith,  of 


Dated  this  10th  day  of  April,  1JJ07. 

AVitness  to  the  above  signatures, 
George  Browne. 
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CHAPTER   IV. 
THE   ARTICLES    OF   ASSOCIATION. 


Before  reading  this  Chapter,  read  the  form  of  Articles 
of  Association  on  p.  29,  which  Articles  are  actually  in 
use  by  an  existing  company.  (Owing  to  the  length  of 
the  whole  document,  only  the  more  important  and 
instructive  clauses  are  set  out.) 

The  Articles  must  be  printed  and  signed  by  the  same 
persons  as  signed  the  Memorandum,  with  one  witness, 
and  stamped  as  a  deed. 

It  is  not  necessary  to  have  Articles.  If  there  are 
none,  a  form  of  Articles  called  Revised  Table  A. 
applies,  and  becomes  the  Articles  of  the  company. 

A  form  of  articles  was  set  out  in  Schedule  1  of  the  Act  of  1862, 
which  was  called  Table  A. :  and  by  s.  71  of  the  same  Act  the  Board 
of  Trade  were  given  power  to  alter  Table  A.  This  power  was 
exercised  in  July,  1!'06,  as  Table  A.  had  become  out  of  date.  The 
new  table  is  called  Revised  Table  A.,  and  is  set  out  in  Appendix  B., 
as  it  is  not  at  present  contained  in  the  larger  books  on  Company 
Law. 

The   regulations   of  a    company  are   the  Articles, 

together  with  any  special  resolutions  passed  by  the 
company.  That  is  to  say,  the  regulations  which  the 
members  are  under  a  statutory  covenant  to  observe. 

The  Articles  "  bind  the  company  and  the  members 
thereof  to  the  same  extent  as  if  each  member  had 
subscribed  his  name  and  affixed  his  seal  thereto  " 

C.L.  E 
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(Companies  Act,  1862,  s.  16) ;  and  any  new  regulations 
are  as  binding  as  it'  they  had  been  originally  inserted 
in  the  Articles  (a)  (s.  50). 

Result. 

(1)  Each  member  is  bound  to  the  company; 

(2)  Each  member  is  bound  to  the  other  members ; 

Borland  v.  Steel  Bros.,  [1901]  1  Ch.  279. 

The  Articles,  as  altered,  provided  that  the  shares  of  any  mem- 
ber who  became  bankrupt  should  be  sold  to  certain  persons  at  a 
certain  price.  B.  became  bankrupt.  His  trustee  claimed  that  he 
Ava1?  not  bound  by  the  altered  article : — Held,  the  Articles,  as 
altered  in  the  proper  way,  are  a  personal  contract  between 
B.  and  the  rest  of  the  members,  and  B.  and  his  trustee  are 
bound  (b). 

(3)  Neither  the  company  nor  the  members  are  bound 
to  outsiders ; 

Eley  v.  Positive,  etc.,  Co.  (1876),  1  Ex.  D.  88. 
The  Articles  provided  that  E.  should  be  employed  as  solicitor 
for  the  company.     The  company  employed  other  solicitors.     E. 
sued  the  company  for  breach  of  contract : — Held,  there  was  no 
contract  with  E.,  and  he  could  not  sue. 

(4)  The  company  is  not  bound  to  the  members. 

tNoTE. — The  company  is  only  bound  "as  if  the 
members  had  signed,"  and  the  signature  of  the  mem- 
bers cannot  bind  the  company. ) 

But  the  company  may  be  liable  on  an  implied 
contract  in  the  terms  of  the  Articles. 


(a)  See  Borland  v.  Steel  Brothers,  on  this  pa?e. 

(6)  And  see  Attorney-General  v.  Jameson,  1904,  2  I.  K.  646. 
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New  British  Iron  Co.,  [1898]  1  Ch.  324. 

Article  62  provided  that  the  remuneration  of  the  directors  should 
be  £1000.  A  director  sued  the  company  for  his  fees: — Held, 
"  the  Article  is  not  in  itself  a  contract  between  the  company  and 
tiic  directors:  it  is  only  part  of  the  contract  constituted  by  the 
Articles  between  the  members  of  the  company  inter  se.  .  .  . 

"But  where,  on  the  footing  of  that  Article,  the  directors  arc 
employed  by  the  company  and  accept  office,  the  terms  of  Article  62 
are  embodied  in  and  form  part  of  the  contract  between  the  company 
and  the  directors." 

The  Articles  are  subject  to  the  Memorandum, 
and  cannot  give  powers  which  are  not  given  by  the 
Memorandum.  But  for  purposes  of  construction  on 
points  which  need  not  necessarily  be  put  in  the  Memo- 
randum, they  are  to  be  read  together,  and  the  Articles 
may  then  explain  or  amplify  the  Memorandum  {London 
Financial  Association  v.  Kelk  (1883),  26  Ch.  D.  107). 

The  Articles  must  not  contain  anything  illegal  or 
ultra  Yires  the  company. 

Any  Article  which  is  the  same  in  substance  as  any 
Article  in  Table  A.,  or  Kevised  Table  A.,  cannot  be 
void  on  these  grounds  (Lock  v.  Queensland  Invest- 
mentCo.,  [1896]  A.  I !.  461). 

The  Articles  may  be  freely  altered  by  the  company, 

subject  to  the  two  last  rules,  and  provided 

<  1  i  They  are  altered  by  a  special  resolution  in  a 
general  meeting. 

I.e.,  a  resolution  passed  by  a  three-quarters  majority 
of  those  present  at  a  meeting  of  which  due  notice  has 
been  given,  and  continued  at  another  meeting  (two 
weeks  to  one  month  later),  by  a  simlpe  majority  of 
those  present. 
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(2)  They  do  not  go  outside  the  powers  given  by  the 
Memorandum. 

It  was  at  one  time  held  (in  Hutton  v.  Scarborough 
Cliff  Hotel  Co.  (1865),  2  Drew.  &  Sm.  521),  that  if  the 
alteration  altered  the  constitution  of  the  company,  it 
was  void.     But  this  was  overruled  in 

Andrews  v.  Gas  Meter  Co.,  [1897]  1  Ch.  361. 

The  Memorandum  provided  that  the  capital  of  the  company- 
should  be  £60,000  divided  into  600  shares  of  £100  each.  Power 
was  given  to  increase  the  capital,  but  there  was  no  power  in  the 
Memorandum  or  Articles  to  issue  preference  shares.  The  company, 
by  special  resolution,  altered  its  Articles  so  as  to  give  itself  power 
to  issue  preference  shares,  and  issued  them : — Held,  the  issue  was 
good.  If  this  had  been  forbidden  by  the  Memorandum  it  could 
not  be  done :  but  if  not,  it  is  immaterial  that  the  change  quite 
alters  the  composition  of  the  company. 

And  (3).  They  do  not  impose  a  fraud  on  the 
minority. 

Thus,  if  there  were  1000  shares  of  £1  each,  ranking 
equally  as  to  dividend,  a  resolution  that  shares  num- 
bered 1  to  800  should  bear  three  times  as  much  dividend 
as  the  others,  would  be  bad. 

Menier  v.  Hooper's  Telegraph  "Works 
(1874),  L.  R.  9  Ch.  350. 

The  majority  of  the  members  of  Company  A.  were  also  members 
of  Company  B.,  and  at  a  meeting  of  Company  A.  they  passed  a 
resolution  to  compromise  an  action  against  Company  B.  in  a  manner 
favourable  to  B.  but  unfavourable  to  A. : — Held,  the  minority  of 
Company  A.  can  have  the  compromise  set  aside  (c). 

The  result  appears  to  be  that  any  change  within  the 
powers  of  the  Memorandum  will  be  allowed,  subject  to 
this  limit,  that  the  majority  cannot  alter  the  regulations 
(c)  And  sec  rant  v.  Symons  &  Co.,  1903,  2  Ch.  506. 
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so  as  to  sacrifice  the  interests  of  the  minority,  without 
a  reasonable  prospect  of  advantage  to  the  < pany  as 

a  whole  ('/). 

Bui  an  arrangement  which  benefits  the  company  ma\ 
be  allowed,  even  though  it  is  unfair  to  individual  share- 
holders. 

Allen  v.  Gold  Reefs,  Limited,  [1900]  1  Ch.  656. 

The  Articles  gave  the  company  a  lien  on  all  shares  "not  fully 
paid  up,"  for  calls  due  to  the  company.  A.  was  the  only  holder 
uf  fully  paid  shares,  he  also  owed  money  to  the  company  for  calls 
due  on  other  shares.  A.  died.  The  company  altered  its  Articles 
by  striking  out  the  words  "not  fully  paid  up,"  and  thus  gave 
itself  a  lien  over  all  A.'s  shares  : — Held,  this  was  good.  The 
power  must  be  exercised  for  tbe  benefit  of  the  company  as  a  whole. 
"I  can  see  no  reason  for  judicially  putting  any  other  limit  on  the 
power":  Lindlev,  M.R. 

A  company  cannot  deprive  itself  of  its  power  to  alter 
its  regulations  (Andrews  v.  Gas  Meter  Co.,  see  p.  52). 

And  it  cannot  by  altering  its  articles  justify  a 
breach  of  contract  with  third  parties. 

I.e.  a  company  cannot  avoid  its  liabilities  under  a  contract  made 
with  persons  who  are  not  members  of  the  company  by  altering  its 
Articles  {British  Equitable  Co.  v.  Batty,  1906,  A.  C,  at  p.  36.) 

An  alteration  not  made  in  the  proper  way  is  not 
complete,  but  may  have  some  effect. 

Muirhead  v.  Forth  Mutual  Insurance  Co.,  [1894]  A.  0.  72. 
An  insurance  company  purported  to  alter  its  Articles  by  adding 
that  every  policy  should  contain  a  certain  clause.  The  alteration 
was  not  properly  made,  but  the  new  Article  was  indorsed  on  every 
policy,  which  was  made  "subject  to  the  Articles": — Held,  policy 
holder  was  bound  by  the  Article. 

(<?)  Buckley,  p.  '217  ;  Rawlins  and  Macnagkten,  p.  266. 
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The  Memorandum  and  Articles  are  registered  with 
the  Registrar  at  Somerset  House,  and  may  be  inspected 
by  any  one  on  payment  of  a  small  fee  ;  but  only 
members  of  the  company  are  entitled  to  have  a  copy. 
The  company  may  charge  Is.  for  the  copy. 

The  result  of  this  publicity  is  that  any  one  who  deals 
with  the  company  is  deemed  to  have  notice  of  the  con- 
tents of  the  Memorandum  and  Articles,  and  therefore 
of  the  powers  of  the  company  and  the  directors  ;  and  if 
any  one  deals  with  the  company  in  matters  which  are 
inconsistent  with  the  powers  so  given,  he  must  take  the 
consecpuences. 

But  so  long  as  the  act  done  is  not  inconsistent  with 
the  Memorandum  and  Articles,  an  outsider  is  not 
bound  to  inquire  whether  all  the  necessary  steps 
have  been  taken.  That  is,  he  is  entitled  to  assume 
that  the  directors  have  acted  properly. 

This  is  called  the  Rule  in  the  Royal  British  Bank  v. 
Turquavd  (1856),  6  E.  &  B.  327. 

The  directors  issued  a  bond  to  T. — they  had  power  to  issue 
bonds  if  authorised  by  special  resolution.  No  resolution  had 
been  passed: — Held,  T.  could  sue  on  the  bond.  He  was  entitled 
to  assume  that  a  resolution  had  been  passed. 

"  Persons  dealing  with  the  company  are  bound  to  read  the 
registered  documents,  and  to  see  that  the  proposed  dealing  is  not 
inconsistent  therewith.  But  they  are  not  bound  to  do  more ; 
they  need  not  inquire  into  the  regularity  of  the  internal  pro- 
ceedings." 

Duck  v.  The  Tower  Galvanizing  Co.,  Limited, 
[1901]  2  K.  B.  314. 

E.,  who  had  business  assets  of  the  value  of  £100,  and  debts  of 
the  same  amount,  formed  his  business  into  a  company  with  the 
above  imposing  title.     R.  carried  on  the  whole  business  of  the 
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company,  and  without  any  meeting  issued  debentures  to  I),  for 

1  under  the  seal  of  the  company.     The  regulations  gave  p 
to  issue  debentures: — Held,  D.  was  entitled  to  assume  that  they 
were  valid,  and  he  thus  had  priority  over  the  other  creditors. 

But  if  the  person  dealing  with  the  company  has 
notice  of  the  irregularity,  he  is  affected  l>y  it  (Howard 
v.  Patent  Ivory  Co.  (1888),  38  Ch.  D.  156,  at  pp.  170, 
171. 
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CHAPTER   V. 
FORMATION  OF  A  COMPANY. 


Section  1. 

The  Preliminary  Contract. 

Very  frequently  a  company  is  formed  for  the  purpose 
of  purchasing  an  existing  business  or  property  :  then 
the  promoters  of  the  company  are  in  this  difficulty, 
they  do  not  want  to  go  to  the  expense  of  forming  the 
company  until  they  have  a  binding  contract  from  the 
owner  of  the  business  (or  vendor)  to  sell  it  to  the  com- 
pany ;  but,  on  the  other  hand,  the  company  cannot 
make  a  binding  contract  until  it  is  incorporated. 

The  practice  is  for  a  preliminary  contract  to  be 
made  between  the  vendor  and  some  person  who  acts 
as  agent  or  trustee  for  the  company  about  to  be 
formed. 

The  position  of  the  agent  is  curious,  because  a 
person  cannot  act  as  an  agent  for  another  person 
who  is  not  yet  in  existence  ;  therefore 

(1)  The  company,  when  it  comes  into  existence, 
is  not  bound  by  the  contract. 


Formation  of  a  Company. 

Re  English  &  Colonial  Co.,  1906,  2  Oh.  135. 

A  solicitor,  on  the  instructions  of  persons  who  became  the 
directors  of  the  company,  prepared  the  Memorandum  and  Articles 
before  its  formation: — Held,  the  company  was  not  liable  to  pay 
the  solicitor's  costs,  although  it  had  taken  the  benefit  of  his  work 
(see  the  judgment  of  Vaugiian  Williams,  L.J.,  at  p.  441  (a). 

(2)  The  company  cannot  sue  the  vendor  on  the 
contract. 

Natal  Land  Co.  v.  Pauline  Cclliery  Syndicate,  Limited., 
[1904]  A.  C.  120. 

The  X.  Company  agreed  with  Mrs.  C,  as  agent  of  the  1'. 
Syndicate  before  its  formation,  that  the  company  would  grant  a 
lease  of  mine  to  the  syndicate.  The  syndicate  was  registered,  and 
discovered  a  seam  of  coal.  The  company  refused  to  carry  out  the 
contract : — Held,  there  was  no  binding  contract  between  the  com- 
pany and  the  syndicate. 

and  (3)  The  agent  remains  personally  liable  on  the 
contract,  even  if  it  is  afterwards  ratified  by  the  com- 
pany (Kelner  v.  Baxter  (186G),  L.  K.  2  C.  P.  174). 

Hence  it  is  usual  to  provide  in  the  contract  that 

(a)  If  the  company  ;i<l<>pts  the  agreement,  the 
agent's  liability  shall  cease  ;  and 

(1))  If  the  company  does  not  adopt  the  agree- 
ment within  (say)  two  months,  either  party 
may  rescind  the  contract;  so  that  the  agent 
escapes  liability  in  either  event.  Then,  ;i> 
soon  as  the  company  is  incorporated,  it 
enters  into  a  new  agreement  with  the  vendor 
to  carry  out  the  terms  of  the  preliminary 
agreement. 

(</)  It  was  In-Ill.  however,  that  the  solicitor  could  recover  tin  fees 
paid  I'm-  registration  of  the  company  as  this  was  a  statutory  liability 
of  the  company. 
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Such  a  new  agreement  may  be  implied  by  the  Acts  of  the 
company  (see  Natal  Land  Co.  v.  Pauline  Collier)/  Syndicate,  1904, 
A.  0.  at  p.  12G). 

Xote,  that  the  agent  could  probably  sue  the  vendor 
on  the  contract  and  recover  damages,  if  he  has  suffered 
any. 

Section  2. 
Registration. 

(a)  New  Companies. 

Persons  wishing  to  form  a  new  company  must  pro- 
duce to  the  Registrar  of  Joint  Stock  Companies 

(1)  The  Memorandum  of  association  (b). 

(2)  The  Articles  of  association  (b). 

(3)  A  list  of  the   persons  who  have  consented   to 

become,  directors  (c). 

The  proper  stamp  duties  must  be  paid  and  the 
Registrar  enters  the  name  of  the  company  on  the 
register 

The  company  then  comes  into  existence ;  but  it 
cannot  commence  business  until  it  has  complied  with 
sect.  G  of  the  Companies  Act,  1900  (see  p.  71). 

(b)  Existing  Companies. 

Any  company  which  existed  before  the  Companies 
Acts  may  be  registered  under  the  Acts  (d),  if  it  has 
seven  members,  except — 

(1)  an  unregistered  company  cannot  be  registered 
after  a  winding  up  has  commenced  {Hercules 
Insurance  Co.,  11  Eq.  321)  ; 

(h)  Act  of  1862,  s.  17. 
(c)  Act  of  1900,  b.  2  (1)  (ii.).  (d)  Act  of  1862,  s.  1H>. 
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(2)  companies  (other  than  joint  stork  companies)  in 
which  the  Liabilities  of  members  is  limited 
by  acl  of  parliament  (e). 

Existing  companies  are  not  bound  to  register   under  the 
except  insurance  companies  registered  under  the  Act  of  1845 (/). 

Worm* 

Such  a  registration  can  take  place  with  the  consent  of  a  three- 
quarter's  majority  of  members  present  at  the  general  meeting 
the  company,  and  the  following  information  must  be  supplied  to 
the  Registrar  : — 

1.  A  list  of  members. 

2.  A  copy  of  the  charter  or  deed  of  settlement  of  the  company. 

3.  The  amount  of  the  nominal  capital. 
•!.  The  number  of  shares. 

5.  The  name  of  the  company,  with  the  addition  of  the  word 
"  limited  "G/). 

Section  3. 

The  Certificate  of  Incorporation. 

When  the  Memorandum  has  been  signed  and  the  fees 
paid,  the  registrar  enters  the  name  of  the  new  company 
in  the  register,  and  hands  over  a  certificate  of  incor- 
poration in  the  following  form: 

"I  hereby  certify  that  Blank  Company,  Limited. 
is  this  day  incorporated  under  the  Companies  Acts, 
I  862  to  1900,  and  that  the  company  is  limited." — Given 
under  my  hand  at  London  this  10th  day  of  April, 
1907  (7t). 

The  certificate  is  conclusive. — By  the  Companies 
Act,  L862  (25  &  26  Vict.  c.  89),  s.  18,  the  certificate 
was  declared  to  be  conclusive  evidence  that  the  Act 

(0  Act  of  1862,  s.  179.  (/)  s.  209.  (;/)  a.  183. 

(A)  See  note  on  p.  1J. 
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has  been  complied  with.  But  doubts  arose  on  the 
construction  of  this  section,  and  it  was  held  that  if  it 
was  legally  impossible  that  the  company  could  have 
been  properly  registered,  the  court  could  go  behind 
the  certificate,  and  hold  that  there  never  had  been  a 
company. 

National  Debenture  Co.,  [1891]  2  Ch.  505. 

Held,  if  only  six  members  really  signed  the  Memorandum,  the 
certificate  would  noi  be  conclusive. 

This  was  doubted  in  Ladies  Dress  Association  v. 
Pulbrooh,  [1900]  2  Q.  B.,  p.  381. 

In  order  to  avoid  such  doubts,  s.  18  was  repealed  and 
replaced  by  the  Companies  Act,  1900,  (63  &  64  Vict, 
c.  48),  s.  1,  by  which  the  certificate  is  made  "con- 
clusive evidence  that  all  the  requisitions  of  the  Com- 
panies Acts,  in  respect  of  registration  and  of  matters 
precedent  and  incidental  thereto  have  been  complied 
with,  and  that  the  association  is  a  company  authorised 
to  be  registered,  and  duly  registered  under  the  Com- 
panies Acts  "  (i). 

A  company  registered  out  of   the  United  King- 
dom (k)  must  file  with  the  registrar 

(a)  a  copy  of  its  charter  or  memorandum  of  and 

articles ; 

(b)  a  list  of  directors  ; 

(c)  the  name  of  a  person  on  whom  process  may  be 

served ; 

(d)  an  annual  summary  (see  p.  89). 

(0  See  also  Be  Walker  &  Smith,  Ltd.  (1903),  S8  L.  T.  792,  where  an 
invalid  reduction  of  capital  was  held  valid  because  the  registrar  had 
certified  it. 

(70  3.  35  of  the  Act  of  1907. 


(.    Gl     ) 


CHAPTER  VI. 

THE    PROMOTER   AND    THE    PROSPECTUS. 


Section  1. 

The  Promoter. 

The  term  "  promoter  "  is  not  a  term  of  law,  but  of 
business,  usefully  summing  up  in  a  single  word  a 
number  of  business  operations  familiar  to  the  com- 
mercial world,  by  which  a  company  is  brought  into 
existence  (a). 

A  promoter  is  "  one  who  undertakes  to  form  a 
company  with  reference  to  a  given  object,  and  to  set 
it  going,  and  who  takes  the  necessary  steps  to  accom- 
plish that  purpose  "  (6).  He  is  not  a  trustee  or  agent 
for  the  company,  for  it  has  not  yet  come  into  existence  ; 
but  he  stands  in  a  fiduciary  relation  towards  it,  just  as 
if  he  were  a  trustee  (a),  and  is  liable  to  refund  secret 
profits,  etc.,  in  the  same  way  as  a  director. 

If,  therefore,  the  promoter  wishes  to  sell  his  own 
property  to  the  company,  he  should  either  (i.)  see  that 
there  is  a  board  of  independent  persons  appointed  as 
directors  of  the  new  company,  or  (ii.)  he  should  disclose 
all  the  facts  to  the  public  by  means  of  a  prospectus. 

(«)  Rawlins  and  Macnaghteii.  p.  2:!8. 
(b)  Buckley,  p.  057. 
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Section  2. 
The  Prospectus. 

A  prospectus  is  usually  a  circular  sent  round  by 
the  promoters  after  the  formation  of  the  company  to 
induce  the  public  to  take  shares  in  the  company.  (For 
definition,  see  Companies  Act,  1900,  s.  30.) 

The  object  of  a  promoter  in  issuing  a  prospectus  is 
to  make  it  as  attractive  as  possible. 

The  object  of  the  legislature  is  to  prevent  the  public 
from  being  misled  and  defrauded. 

The  promoter  must  take  great  care — 

1.  Not  to  make  any  untrue  statements,  because — 

(a)  an  allotment  of  shares  may  be  set  aside  for 

fraud  or  misrepresentation  ;  and 

(b)  he  may  be  sued  for  damages  for  fraud  ;  and 

(c)  he  may  be  sued  for  compensation  under  the 

Directors  Liability  Act,  1890. 

2.  To  disclose  all  matters  which  he  is  bound  to 
disclose  by  the  Companies  Act,  1900. 

As  to  1.  Untrue  statements,  (a).— Rescission  for 
fraud  or  misrepresentation  (c). 

Fraud. — A  contract  to  take  shares  is  governed  by 
the  same  rules  as  other  contracts,  and  therefore  any 
person  induced  by  fraud  to  take  shares  may  rescind 
the  contract,  and  have  his  name  struck  off  the  register. 
But  he  cannot  both  retain  the  shares  and  get  damages 
(Houldsv-orth  v.  Glasgoiv  Bank  (1880),  5  App.  ('as. 
317). 

(c)  See  R.twlins  and  Mucnagbten.  p.  224. 
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Misrepresentation. — Any  person    who  takes  shares 

in  the  faith  of  statements  contained  in  a  prospectus 

may  sel  aside  the  contract  and  apply  to  be  struck  off 

the  register  if  those  statements  are  false,  even  though 

they  were  made  innocently. 

But  he  must  apply — 

(1)  within  a  reasonable  time;  and 

(2)  before  proceedings  t<>  wind  up  the  company  have 

been  commenced. 

The  misrepresentation  need  not  be  the  sole  reason 
which  induced  the  applicant  to  apply  for  shares,  if  he 
really  acted  upon  the  misrepresentation  (Edgim/ton  v. 
Fitzmaurice  (1885),  29  Ch.  D.  459). 

Statements  of  opinion  or  exaggerated  views  of  the 
advantages  of  a  company  are  not  enough  to  upset  a 
contract  to  take  shares. 

But  if  they  are  so  gross  that,  taking  the  whole  thing 
together,  there  was  really  a  misrepresentation  of  fact, 
the  contract  may  be  set  aside. 

Greenwood  v.  Leather  Shod  Wheel  Co.,  [1900]  1  Oh.  421. 

The  prospectus  stated  in  large  type,  "orders  bave  alreadj'  been 
received  from  the  House  of  Commons,"  and  "  wheels  for  the 
trolleys  in  the  House  of  Commons  have  been  ordered,  and  are  now 
in  use." 

In  fact,  the  person  who  supplied  refreshments  to  the  House 
bad  one  trolley  with  these  wheels,  but  not  ordered  by  the  House 
of  Commons : — Held,  the  prospectus  was  fraudulent  and  the 
contract  void. 

Concealment  in  a  prospectus  may  amount  to  fraud. 
but  only  if  it  is  such  a  concealment  as  implies  a 
falsehood  (d). 

(-')  See  cases  in  Rawlins  and  Macnaghten.  p.  224.  and  in  Buckley 
p.  L20. 
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(b)  Damages  for  fraud. 

In  Berry  v.  Peek  (1889),  14  App.  Cas.  337,  it  was 
held  that  a  director  was  not  liable  in  damages  for  false 
statements  in  a  prospectus  if  he  honestly  believed  them 
to  be  true,  even  though  there  was  no  reasonable  ground 
for  his  belief;  for  the  common  law  action  of  deceit 
will  not  lie  unless  "  a  man  makes  a  statement  to  be 
acted  upon  by  others,  which  is  false,  and  which  is 
known  by  him  to  be  false  or  is  made  by  him 
recklessly  or  without  care  whether  it  is  true  or  false  " 
(see  p.  350).  This  still  remains  the  law  as  to  fraud  or 
deceit ;  but  since  this  decision  directors  and  promoters 
have  been  subjected  to  a  special  liability  by 

(c)  The  Directors  Liability  Act,  1890  (e). 

A  director  is  now  liable  to  compensate  any  person 
who  is  damaged  by  a  false  statement  in  a  prospectus 
unless — 

(i.)  he  had  reasonable  grounds  for  believing  it  to 
be  true  ;  or 

(ii.)  he  made  the  statements  upon  the  authority  of 
an  expert  whom  he  had  reasonable  grounds 
for  believing  to  be  competent  ;  or 

(iii.)  the  statement  was  a  correct  copy  of  an  official 
document. 

As  to  2. — Matters  which  must  be  disclosed. 

These  are  now  governed  by  the  Companies  Act, 
1900. 

Some  rules,  however,  for  disclosure  in  prospectuses 
existed  before  the  Act. 

(e)  See  Appendix  A. 
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l!v  the  Companies  Act,  1867,  s.  38  (which  is  now 
repealed,  but  still  applies  to  prospectuses  which  were 
i^ued  before  1901),  the  prospectus  must  specify  the 
dates  to  and  names  of  parties  of  any  contracts  entered 
into  by  the  company  or  by  the  promoters  or  directors. 
This  seems  to  have  included  all  contracts  which  imposed 
any  obligation  on  the  company,  or  which  were  entered 
into  by  promoters  (or  persons  who  afterwards  became 
promoters)  relating  to  the  affairs  of  the  company,  and 
which  were  material  for  an  intending  shareholder  to 
know. 

Gluckstein  v.  Barnes,  [1900]  A.  C.  210. 

The  old  "  Olympia  Co."  was  in  a  bad  way,  and  the  debentures 
were  worth  very  little.  X.  Y.  and  Z.,  as  trustees  for  a  syndicate, 
bought  up  a  great  number  of  debentures  very  cheap.  Then  they 
bought  "  Olympia  "  for  £140,000,  and  sold  it  to  a  new  company 
for  £180,000.  The  result  of  this  was,  that  the  debentures  were 
paid  in  full  out  of  the  £140,000,  and  X.  Y.  and  Z.  made  a  profit 
on  the  debentures  of  £20,000. 

X.  Y.  and  Z.  became  directors  of  the  new  company.  They 
disclosed  their  profit  of  £40,000,  but  not  their  profit  of  £20,000  :— 
Held,  there  was  not  sufficient  disclosure,  and  X.  Y.  Z.  must  pay 
t  he  C20,000  to  the  company. 

If  any  such  contract  is  not  disclosed,  any  person 
win i  lias  taken  shares  on  the  faith  of  the  prospectus 
can  claim  damages  from  the  directors  who  issued  it  ; 
but  only  if  he  can  show — 

(1)  that  the  undisclosed   contract  was  a   material 

one ;  and 

(2)  that    he    has    suffered    damage    by    its    non- 

disclosure (/). 

(O  Xash  v.  Calthorpr,  1905,  2  Ch.  p.  237.     And  Bee  Madeay  v. 
Tail,  1906,  A.  C.  21;  and  Marsha'l  v.  Morrison.  1907,  W.  X.  2:t. 
C.L.  K 
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This  section  was  often  made   useless  by  a  clause 

in   the  prospectus   that  applicants  should   waive   the 
provisions  of  the  section. 

This  "  waiver  clause "  had  to  be  straightforward 
and  clear.  If  so,  it  was  good  and  effectual  to  cover 
bona  fide  slips  ((/).    If  it  was  "tricky  "  it  was  void. 

Greenwood  v.  Leather  Shod  Wheel  Co.,  [1900]  1  Ch.  421. 

The  same  prospectus  mentioned  on  p.  63,  contained  the  clause  : 
"  There  may  be  contracts  which  perhaps  ought  to  be  referred  to  " 
..."  any  subsciiber  shall  be  deemed  to  have  waived  all  rights  to 
further  particulars  of  these  contracts  "  :  —Held,  "  the  waiver  clause 
is  clearly  tricky  and  fraudulent.  It  is  printed  in  small  type  so  as 
to  escape  attention.  It  is  worded  so  as  to  conceal  and  not  to  afford 
notice  of  the  contract  of  December  3rd  to  which  the  promoter  was 
a  party.     The  clause  was  void  (/<). 

All  such  waiver  clauses  in  prospectuses  issued  after 
1001  are  now  void.     See  p.  68. 

The  Companies  Acts,  1900  and  1907  (*),  now  govern 
the  form  of  a  prospectus,  and  aim  at  securing  full 
disclosure,  and  that  the  facts  stated  should  correspond 
with  the  actual  facts. 

The  chief  defects  in  the  law  before  the  Acts  were — 

1.  There  was  very  little  disclosure  of  material  facts. 

2.  The  directors  often  had  no  stake  at  all  in  the 

company. 

3.  Many  companies  went  to  business  even  if  only 

a  few  of  the  shares  had  been  taken  up,  and 
the  company  failed  for  want  of  sufficient 
capital. 

((l)  Macho y  v.  Tail,  ubi  gup. 

(h)  And  see  Watts  v.  Bucknall,  1905,  1  Ch.  766. 

(i)  Takes  effect  on  July  1st,  1908. 
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•1.  Much  of  1 1 10  money  subscribed  went  to  pay  pur- 
chase money,  inflated  by  the  profits  of  some  syn- 
dicate who  sold  the  property  to  the  promoters. 

5.  Intending  creditors  had  no  means  of  finding  out 
what  was  the  value  of  the  available  assets  of 
the  company  and  whether  they  were  heavily 
mortgaged. 

The  Acts  aimed  at  removing  these  defects  by  the 
following  provisions,  most  of  which,  however,  do  not 
apply  to  a  private  company  (h). 

As  to  (1). — Disclosure  of  material  facts. 

By  s.  9  of  the  Act  of  1900.— A.  If  the  company- 
issues  a  prospectus  the  prospectus  must  be  dated,  and 
signed  by  every  director  or  proposed  director  (I). 

By  s.  2  (1)  of  the  Act  of  1907  (m).— The  prospectus 
must  state — 

*(a)  The  contents  of  the  Memorandum.  This  shows  the 
objects  of  the  company  and  the  amount  and  arrangenieut 
of  capital. 
*(b)  The  qualification  and  remuneration  (if  any)  of 
directors.  Tins  shows  how  far  the  directors  are  prepared 
to  put  faith  in  the  company  themselves. 
*(c)  Names  and  addresses  of  directors. 

(d)  The  minimum  subscription.     This  will  be  explained  on 

p.  70. 

(e)  The  number  of  shares  or  debentures  issued  for  a 

consideration  other  than  cash.  On  the  formation  of 
a  company,  shares  and  debentures  are  often  given  to  the 
promoters  in  return  for  their  services  to  the  company,  and 
if  so  they  may  not  be  worth  nearly  the  amount  of  capital 
which  they  represent. 

(f )  The  names  of  the  vendors  and  the  amount  payable 

to  each.  This  shows  whether  the  directors  are  an  in- 
dependent body. 

(A-)  Act  of  1907,  s.  1  (5).  (/)  Penalty  £5  per  day. 

(m)  Re-enacting  and  altering  s.  10  of  the  Act  "of  I'MO. 
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(g)  The  amount  of  the  purchase  money,  specifying 
the  amount  paid  for  goodwill.  It  is  very  difficult  to 
determine  the  value  of  the  goodwill  of  a  business,  and 
large  sums  are  often  paid  to  vendors  for  a  goodwill  which 
is  really  worthless. 

(h)  The   amount   of  the   underwriting   commission  (if 

any).     This  will  be  explained  later. 
*(i)  An  estimate  of  the  preliminary  expenses. 

(j)  The  amount  paid  to  any  promoter. 

(k)  The  date  of  and  parties  to  any  material  contract  and 
a  reasonable  place  where  it  may  be  inspected ;  but  not  if 
made — 

(1)  in  the  ordinary  course  of  the  company's  business  ;  or 

(2)  more    than    three   years    before   the   issue   of    the 

prospectus. 
(1)  Names    and    addresses   of    the    auditors.     It   is   the 
business  of  the   auditors   to  check  the  accounts  of  the 
company  and  report  to  the  shareholders ;    it  is  therefore 
important  that  they  should  be  a  reliable  firm. 
*(m)  The  interest  of  every  director  or  promoter, 
(n)  The  rights  of  voting  attached  to  the  various  classes 
of  shares. 

*If  a  prospectus  is  issued  more  than  one  year  after 
the  company  is  entitled  to  commence  business,  then — 

(1)  none  of  the  above  provisions  marked  *  apply;  and 

(2)  contracts  made  more  than  two  years  before  the 

prospectus  need  not  be  disclosed. 

Any  condition  binding  the  applicant  to  waive  the 
provisions  of  this  section  is  void. 

B.  Where  no  prospectus  is  issued. 

By  s.  1  of  the  Act  of  1907  the  company  must  file 
with  the  registrar  a  "  statement  in  lieu  of  prospectus  " 
containing  most  of  the  information  which  would  be 
required  in  the  prospectus.     (See  Appendix  C.) 

A  director  is  not  liable  if — 
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(1)  ho  did  not  know  of  the  matter  not  disclosed  ;  or 
<  2)  the  non-compliance  arose  from  an  honest  mistake 
of  fact  on  his  part.  Otherwise  he  is  probably 
guilty  of  a  misdemeanour,  and  liable  in 
damages  to  the  members  of  the  company  ;  («) 
but  a  shareholder  would  not  be  entitled  to 
rescind  his  contract  to  take  the  shares,  (o) 

As  to  (2). — The  stake  of  the  directors  in  the  com- 
pany. 

By  s.  2. — A  person  cannot  be  appointed  a  director 
of  the  company  by  its  articles  or  named  as  such  in  the 
prospectus  unless  he  has 

(1)  signed  a  consent  to  act,  and 

(2)  signed   the  Memorandum  for  his  qualification 

shares  or  a  contract  to  take  such  shares  from 
the  company  (i.e.,  not  as  a  present  from  the 
pr<  »moters). 

This  applies  only  to  companies  which  invite  the  public  to  take 
shares,  and  probably  does  not  apply  to  a  prospectus  sent  to  existing 
shareholders  or  debenture  holders  only  (Burrows  v.  Matabele  Gold 
Co.,  [1901]  2  Ch.  p.  27). 

The  result  of  non-compliance  is  not  stated  in  the  Act.  Probably 
the  appointment  is  void,  and  the  person  responsible  has  committed 
a  misdemeanour  and  is  liable  in  damages  (jp). 

By  s.  10  (1)  (b)  the  prospectus  must  disclose  the 
amount  of  the  qualification  shares  (if  any)  of  the 
directors. 

It    is   usual    t<»    provide    that  no   person   shall   be 

(»)  The  damages  would  appear  to  be  the  amount  paid  with  interest 
(less  the  actual  value  of  the  shares  if  any  (  Walts  v.  Bwlcnall.  1903, 
1  Ch.  766). 

(t>)  (,'orer's  Case  (a  decision  on  s.  3S  of  the  Act  of  18u7)  (1875  . 
1  Ch.  D.  182;  Components  Tube  Co.  v.  Naylor,  1903,  2  I.  R.,  p.  54. 

d>)  Buckley,  \>.  767, and  Rawlins  and  Maonaghten,  p.  203. 
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qualified  to  act  as  director  unless  lie  holds  a  certain 
number  of  shines.     (See  Art.  84  in  the  Form  on  p.  43). 

These  sections  do  not  make  it  necessary  for  the  company  to 
fix  any  such  qualification ;  but  if  there  is  none,  any  person  reading 
the  prospectus  can  see  that  the  directors  have  no  personal  interest 
at  all  in  the  success  of  the  company. 

By  s.  3. — A  director  must  take  up  his  qualification 
shares  within  two  months  ;  and  if  he  ceases  to  hold 
them,  he  vacates  office  (q). 

As  to  (3). — Commencing  business  without  sufficient 
capital.  Now  the  directors  or  promoters  must  deter- 
mine before-hand  what  is  the  minimum  amount  of 
capital  with  which  they  can  successfully  carry  on  the 
business  of  the  company.  This  is  called  the  "  minimum 
subscription." 

The  amount  of  the  minimum  subscription  must  be 
stated  in  the  prospectus,  or  in  the  statement  in  lieu 
of  prospectus. 

A  business  cannot  as  a  rule  be  successfully  worked  without  a 
certain  amount  of  capital,  and  if  a  company  starts  with  insufficient 
capital  it  is  almost  sure  to  meet  with  failure.  Notwithstanding 
this,  promoters  of  companies  who  had  failed  to  obtain  the  necessary 
capital  from  the  public,  frequently  persisted  in  the  formation  of 
the  company,  and  thus  caused  almost  inevitable  loss  to  the  persons 
who  had  subscribed  for  shares. 

By  s.  4.— No  shares  are  to  be  allotted  until  the 
"  minimum  subscription  "  has  been  subscribed  and 
the  amount  due  on  allotment  (which  must  not  be  less 
than  five  per  cent,  of  the  value  of  each  share)  has 
been  paid  in  cash.  The  company  need  not  fix  any 
minimum  subscription  :  but  if  it  does  not,  or  if  none 
is  stated  in  the  prospectus,  the  whole  capital  must  be 
subscribed  before  any  shares  are  allotted. 
(q)  Penalty.  £5  per  diem. 
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On  any  allotment  of  shares  after  the  first,  the  amount  paid  on 
allotment  must  not  be  less  than  five  per  cent.,  but  the  rest  of  this 
section  does  not  apply. 

This  section  does  not  apply  to  the  allotment  of  debentures. 

Any  clause  in  the  prospectus  waiving  the  provisions  of  this 
section  is  void. 

Mears  v.  Western  Canada  Pulp  Co.,  1905,  2  Ch.  .°»53. 

Directors  allotted  shares  when  the  exact  amount  of  the  minimum 
subscription  had  been  subscribed  and  the  amounts  due  on  appli- 
cation had  been  paid  by  cheques ;  some  of  the  cheques  were  not 
paid : — Held,  the  allotment  was  bad. 

By  s.  6. — The  company  cannot  commence  business 
until  (a)  the  amount  of  the  minimum  subscription 
has  been  subscribed  (/•),  and  (b)  every  director  has 
paid  on  every  share  which  he  is  liable  to  pay  for  in  cash, 
the  same  amount  as  members  of  the  public  must  pav 
on  application  and  allotment. 

Contracts  made  by  the  company  before  it  has 
become  entitled  to  commence  business  are  provisional 
only,  and  do  not  become  binding  until  it  has  become 
entitled  to  do  so. 

This  includes  preliminary  contracts  which  have  been  adopted  by 
the  company,  and  probably  even  the  contract  of  the  signatories 
of  the  Memorandum  to  take  Bharea  in  the  company  is  void  if  the 
company  never  obtains  the  minimum  subscription  (Be  Otto 
Electrical  Co.,  1906,  2  Ch.  390. 

As  to  (4),  as  we  have  seen  (s)  the  purchase-money 
paid  to  each  vendor  must  be  disclosed  in  the  pro- 
spectus, whether  he  sells  directly  to  the  company  or 
sells  to  other  persons  who  Bell  to  the  company.  In  the 
hitter  case,  the  purchase-money  paid  to  each  purchaser 
must  be  shown. 

(  r)  Penalty  £50  per  diem. 

0)  See  s.  10,  1  (/)  on  p.  67. 
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It  is  sometimes  difficult  to  determine  whether  a 
person  is  a  vendor  under  this  section  or  not. 

Brookes  v.  Hansen. 

In  May,  1901,  Wheeler  agreed  to  sell  certain  patent  rights  to  a 
syndicate  for  £15,000.  This  sum  was  paid  to  Wheeler  before  the 
end  of  May.  On  June  1st,  1901,  agreed  to  sell  the  patents  to  a 
company  for  £58,500,  and  the  company  issued  a  prospectus  on  the 
same  day  which  did  not  refer  to  the  contract  between  Wheeler  and 
the  syndicate  : — Held,  Wheeler  was  not  a  vendor,  and  tins  contract 
need  not  be  set  out. 

Held  also,  that  if  the  £15,000  had  not  been  paid  to  Wheeler 
before  June  1st,  1901,  and  the  company  had  agreed  to  buy  from 
the  syndicate  the  benefit  of  its  contract  with  Wheeler,  then 
Wheeler  would  have  been  a  vendor.  The  test  seems  to  be  whether 
any  of  the  cash  paid  by  the  company  is  paid  to  the  original  vendor 
or  not. 

As  to  (5).  —  Protection  of  Creditors  from  un- 
known mortgages. 

By  s.  7. — The  company  must  within  one  month 
file  with  the  registrar  a  return  of  all  shares  allotted 
and  the  amounts  paid  up  on  each. 

By  s.  14. — All  mortgages  and  charges  created  by 
the  company  must  be  filed  with  the  registrar  within 
twenty-one  days.  This  register  is  open  to  the  inspec- 
tion of  any  one,  whether  already  a  creditor  or  not. 
This  will  be  more  fully  dealt  with  later.  See  pp.  158, 
159. 

The  form  given  below  is  a  form  of  prospectus 
actually  used  by  an  existing  company  (with  some 
omissions).  The  student  should  read  this  form  and 
ascertain  whether,  and  if  so,  how,  the  provisions  of 
this  Act  have  been  complied  with. 
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Form  of  Prospectus. 

This  prospectus  has  been  filed  with  (he  Registrar  of  Joint  Stock 

Companies. 

BLANK  COMPANY,  LIMITED. 

(Incorporated  under  the  Companies  Acts,  1862  to  1900)  (0- 
Capital       ...         -         £140,000. 
Divided  into 
11,000   0  per   cent,  cumulative  preference  shares  of  £5         £ 

each        70,000 

14,000  ordinary  shares  of  £5  each ...     70,000 

4\  per  cent,  first  mortgage  debenture  stock  ...         ...  110,000 

Of  which  £100,000  is  taken  by  the  vendors. 

Issue  of 
12,000  6  per  cent,  cumulative  preference  shares   of  £5 

each       60,000 

10,500  ordinary  shares  of  £5  each 52,500 


£112,500 


To  be  paid  up  as  follows : 
£    s.    d. 

1     0    0   per  share  on  application. 
4     0     0         „         „      allotment. 


£5     0     0 


(Or  the  whole  amount  may  be  paid  on  application.) 
The  preference  shares  are  entitled  to  a  preference  as  to  capital 
and  dividend  over  the  ordinary  shares.  It  is  intended  to  pay 
dividends  thereon  half-yearly  on  June  loth  and  December  15th. 
Also  £10,000  (being  the  balance  of  1 1  per  cent,  first  mortgage 
debenture  stock). 
Payable  as  to 

10  per  cent,  on  application. 
90      „         „      allotment. 
The  debenture  stock  will  be  issued  in  multiples  of  £1,  and  will 
be  secured  by  a  trust  deed  constituting;  a  first  mortgage  to  the 
trustees  of  the  freehold  and  leasehold  properties  other  than  the  two 
(/)  See  note  on  p.  13. 
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properties  specially  mentioned  in  the  prospectus,  and  by  a  floating 
charge  over  the  other  assets  of  the  company. 

The  trust  deed  provides  that  the  company  shall  pay  off  the 
debenture  stock  at  par  in  1918,  or  at  the  option  of  the  company 
at  an  earlier  date  on  giving  six  months'  previous  notice. 

The  company  reserves  the  right  to  issue  any  further  sum  of 
debenture  stock  which  will  rauk  pari  passu  with  new  stock  now 
issued,  but  this  power  is  not  to  be  exercised  unless  the  company 
charges  in  favour  of  the  trustees  additional  properties  which,  in 
the  opinion  of  the  trustees,  exceeds  the  further  amount  of  stock 
created  by  33  per  cent. 

The  interest  will  be  payable  half-yearly  on  April  1st  and 
October  1st  in  each  year.  The  first  payment  will  be  made  on 
April  10th,  1907,  and  will  be  calculated  from  the  dates  of  payment 
of  the  several  instalments. 

Trustees  for  Debenture  Stockholders: 

A.  B.,  of 
C.  D.,  of 

Directors : 
A.  Smith,  of 
J.  G.  B.,  of 
R.  C,  of 

Solicitors : 
G.  F.  A  Co. 

Bankers : 
C.  A-  C.  Bank. 

Auditors: 
G.  H.  &  Co. 

Secretary  and  Offices  {pro  tern)  : 
J.  King, 

Fleet  Street,  E.C. 

Prospectus. 
This  company  has  been  formed  to  acquire,  as  from  July  6th, 
1907,  the  whole  of  the  business  of  Jones  and   Sons,  established 
upwards  of  100  years. 
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The  property  acquired  by  the  new  company  comprises  : 

(a)  The    freehold  brewery  and   maltiogs   known  a.-,   Blank 

Brewerw 

(b)  Ninety-nine  freehold  licensed  houses. 

(c)  Ten  leasehold  licensed  houses. 

(d)  Dwellingdiouses,  shops,  cottages,  stabling,  and  valuable 

land. 

The  brewery  premises  cover  a  large  area,  and  are  in  good  and 
substantial  repair.  There  are  two  good  makings  of  90  and  30 
quarters  capacity  respectively.  The  plant  is  equal  to  30  quarters. 
The  brewery  is  well  found  in  loose  and  moveable  stocks,  casks, 
drays  and  other  appliances. 

The  books  and  accounts  of  Jones  &  Sons  show  the  profits  to 
have  been  as  follows : 

£        s.    d. 

For  the  year  ending  October,  1900 17,402  18  11 

L901     15,668    2    0 

1902     16,714     7     0 

(Or  an  average  of  £10,595  3s.  2d.) 

The  purchase  price  of  the  properties  to  be  acquired,  including 
the  two  properties  mentioned,  has  been  fixed  by  the  vendors, 
Messrs.  J.  and  I.,  of  ,  at  £211,591  5s.  6d., 

payable  as  to  £100,000  by  the  allotment  of  first  mortgage 
debenture  stock  of  that  amount,  and  the  balance  in  cash.  The 
price  for  the  loans,  stocks,  book  debts,  casks,  horses,  drays,  etc., 
has  been  fixed  by  valuation  at  £9,501  3s.  hd.  The  properties 
acquired  have  been  examined  and  reported  upon  for  the  purposes 
of  this  purchase  by  Mr.  A.  Smith,  managing  director  of  the 
Thames  Brewery  Co.,  Limited,  and  a  director  of  this  company,  as 
being  of  a  value  in  excess  of  the  above  purchase  consideration, 
apart  from  any  goodwill  attaching  to  the  brewery. 

The  properties  are  sold  to  this  company  by  Messrs.  B.  and  i., 
who  recently  purchased  them  from  Jones  &  Sons,  Limited,  for  the 
sum  of  £202,591  5s.  Qd. 

The  company  will  pay  all  the  preliminary  expenses  relating  to 
the  formation  of  the  company,  the  issue  of  this  prospectus,  the 
preparation  of  the  contracts  hereafter  mentioned,  the  registration 
of  the  company,  and  the  lee  of  Mr.  A.  Smith,  one  of  the  directors, 
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for  his  services  in  negotiating  the  purchase  and  reporting  upon  the 
properties  amounting  to  £1,000. 

The  whole  of  such  preliminary  expenses  are  estimated  to 
amount  to  £3,000. 

The  following  contracts  have  heen  entered  into  : 

1.  Dated  August  20th,  1906,  made  between  Thomas  Jones 
of  ,  on  behalf  of  Jones  &  Sons,  Limited,  of  the  one 
part,  and  J.  G.  B.  and  A.  W.  I.  of  the  other  part,  being  a  pro- 
visional contract  under  which  they  have  acquired  the  properties 
agreed  to  be  sold  to  the  company. 

2.  Dated  September  16th,  1906,  between  the  said  B.  and  I. 
of  the  one  part,  and  this  company  of  the  other  part,  being  the 
agreement  for  sale  to  this  company. 

There  is  also  a  verbal  contract  made  in  or  about  the  month  of 
July,  1906,  between   the   said   Messrs.  B.  and  I.  and   the   said 

A.  Smith  for  payment  to  him  of  the  fee  above  mentioned. 

Mr.  J.  G.  B.  is  interested  in  the  sale  as  partner  in  the  firm  of 

B.  and  I. ;  Mr.  A.  Smith  is  interested  to  the  extent  of  the  receipt 
of  the  fee  above  mentioned. 

The  articles  of  association  provide  as  regards  qualification  and 
remuneration  of  directors  as  follows  : 

The  qualification  of  every  director  shall  be  the  holding  in  his 
own  right  of  shares  in  the  company  of  £500  nominal  value,  and  if 
not  already  qualified,  he  shall  obtain  his  qualification  within  two 
months  after  his  appointment. 

The  directors  respectively  shall  be  entitled  to  be  repaid  out  of 
the  funds  of  the  company  all  personal  expenses  incurred  in  or 
about  the  business  of  the  company,  and  in  addition  thereto,  each 
of  the  first  directors  (other  than  the  managing  director)  shall  be 
paid  for  their  remuneration  out  of  the  funds  of  the  company 
at  the  rate  of  £100  per  annum,  and  proportionately  for  any  less 
period. 

In  order  to  comply  with  the  provisions  of  Clause  10  (1)  (d)  of 
the  Companies  Act,  1900,  the  minimum  subscription  of  shares 
upon  which  the  company  will  proceed  to  allotment  is  £20,000, 
but  the  whole  of  the  present  issue  has  been  guaranteed  by  Messrs. 
B.  and  I.  in  consideration  of  a  sum  of  £6,000,  part  of  the  sum 
of  £211,591  5s.  6c/.  payable  to  them  by  the  company  as  above 
mentioned. 
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A  copy  of  this  company's  memorandum  of  association  will  be 
found  printed  in  the  fold  of  this  prospectus,  and  forms  part 
thereof. 

Copies  of  the  above-mentioned  contracts,  auditor's  certificate, 
the  memorandum  and  articles  of  association,  and  the  proposed 
trust  deed,  can  be  seen  at  the  offices  of  the  solicitors  to  the 
company  before  the  closing  of  the  list  of  applications. 

The  company  will  pay  a  brokerage  of  one-half  per  cent,  on  all 
allotments  made  in  respect  of  applications  bearing  brokers  stamps. 
Application  for  a  settlement  and  quotation  for  this  issue  of 
preference  and  ordinary  shares,  and  for  a  settlement  in  the  deben- 
ture stock  will  be  made  in  due  course. 

If  no  allotment  is  made,  the  deposit  will  be  returned  in  full  by 
post,  and  where  tho  amount  allotted  is  less  than  that  applied  for 
the  available  balance  will  be  appropriated  for  the  payment  due  on 
allotment,  and  any  excess  returned  by  post  to  the  applicant. 

Prospectuses  and  forms  of  application  may  be  obtained  at  the 
offices  of  the  company,  or  from  the  solicitors,  bankers,  brokers, 
and  auditors. 

September  16th,  1906. 

(One  copy  is  signed  by  all  the  directors.) 

.MEMORANDUM    OF   ASSOCIATION   OK   BLAKK   CoMFANY,    LIMITED. 

Here  follows  the  form  of  Memorandum  of  Association  set  out 

n  p.  10. 
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CHAPTER   YII. 
MEMBERS    OR    SHAREHOLDERS. 


Section  1. 

How  Persons  may  become  Members. 

Persons  may  become  members  of  a  company  in  any 
of  the  following  ways  : 

(!)  Persons  who  sign  the  Memorandum  are  deemed 
to  be  members  on  the  registration  of  the 
company  (a). 

(2)  Persons  who  have  agreed  to  become  members, 

either — 

(a)  by  applying  for  an  allotment  of  shares,  or 

(b)  by   taking   a   transfer   from   a   member,  are 

deemed  to  be  members  when  entered  on 
the  register  of  members. 

(3)  A  person   who   acts   as   director   is    sometimes 

deemed  to  have  agreed  to  take  his  qualifica- 
tion shares  (Saltan  v.  New  Beesion  Co., 
[1899]  1  Ch.  775). 

As  to  1. — Neither  allotment  nor  registration  is 
necessary  to  make  a  subscriber  to  the  Memorandum 
a  member  of  the  company. 

Every  subscriber  to  the  Memorandum  must  take  the 
shares  for  which  he  subscribed,  and  pay  for  them,  and 

(a)  Company's  Act,  1862,  s.  23. 
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he  is  only  excused  if  all  the  shares  have  already  b 
taken  (TuffnelTs  Co*  (1883),  29  Ch.  I ».  1:21). 

1 1  the  company  never  becomes  entitled  to  commence 
business,  he  can  probably  get  bis  money  back  on  the 
ground  that  the  contract  is  void  (l). 

lie  must  take  them  from  the  company :— (other- 
wise the  first  subscriber  might  take  his  one  share  ami 
transfer  it  to  the  second,  and  so  on),  for  the  same 
shares  cannot  be  made  to  do  double  duty  (c). 

This  rule  occasionally  led  to  hardship  before  the  Act  of  1900; 
fur  a  vendor  who  agreed  to  take  shares  as  part  of  the  pure! 
money,  and  in  ignorance  signed  the  Memorandum  for  those  share.*, 
found  himself  bound  to  take  them  twice  over.  Re  Timinins, 
Limited,  [19011  W.  N.  238.  But  this  decision  depended  on 
of  the  Companies  Act,  1S67,  which  is  now  repealed  by  the  Com- 
panies Act,  1900  (see  p.  84).  Even  now  it  is  safer  to  provide 
expressly  in  the  Articles  that  the  shares  to  be  allotted  in  payment 
of  the  purchase-money  are  the  same  as  those  in  respect  of  which 
the  Memorandum  is  signed,  and  it  is  better  to  avoid  the  question 
by  the  vendor  not  signing  the  Memorandum  at  all,  or  by  his 
signing  for  one  share  only. 

As  to  2. — A  person  who  agrees  to  become  a  mem- 
ber {<!),  does  not  become  a  member  until  his  name  is 
put  on  the  register.  But  lie  is  entitled  to  specific 
performance  of  the  company's  agreement  to  make  him 
a  member.  The  register  is  only  'prima  facie  evidence  ; 
thus,  if  a  person  who  has  agreed  to  become  a  member 
is  not  put  on  the  register  the  court  may  rectify  th  ■ 
register  on  the  winding-up  of  the  company  (Arnot's 
Case  (1887),  36  Ch.  D.  702,  at  p.  707) :  and  a  person 
who  is  wrongfully  removed  from  the  register,  remains 

(b)  See  Re  Otto  Electrical  Co.,  [190G]  2  Ch.  890. 

(c)  Buckley,  p.  52. 

(</)  For  rules  as  to  a  contract  to  take  shares,  sec  p.  92. 
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a  member  (Barton  v.  London  and  North  Western 
Rail.  Co.  (1889),  24  Q.  B.  D.  77) :  and  if  a  person  who 
has  not  agreed  to  take  shares  is  put  on  the  register, 
he  is  not  a  member  (Ormerod's  Case,  [1894]  2  Ch. 
475) ;  and  if  he  has  been  induced  to  take  the  shares 
by  misrepresentation  the  register  can  be  rectified  (e). 


Section  2. 
Who  may  become  a  Member. 

(1)  A  company  may  become  a  member  of  another 
company,  if  it  is  authorised  by  its  Memorandum  to 
take  shares,  or  if  it  takes  the  shares  in  payment  of  a 
debt  by  way  of  compromise  (/)  (Lands  Allotment  Co., 
[1894]  1  Ch.-616,  atp.  G30). 

But  a  company  cannot  acquire  its  own  shares  and 
become  a  member  of  itself,  even  if  expressly  authorised 
so  to  do  by  its  Memorandum. 

(2)  An  infant  may  take  shares,  subject  to  a  right  to 
repudiate  them  on  attaining  full  age. 

Hamilton  v.  Vaughan  Sherrin  Co.  [1891]  3  Ch.  589. 

Miss  H.  (aged  eighteen),  applied  for  twenty  £5  share',  and  paid 
£1  each  on  allotment.  No  dividends  were  paid.  Six  weeks  later 
she  repudiated  the  shares : — Held,  she  could  repudiate  all  further 
liability  as  she  had  taken  do  benefit  under  the  contract. 

(3)  A  married  woman  even  before  1882  could  hold 
shares  as  her  separate  estate.  If  she  held  them  other - 
■wise,  her  husband  was  liable  for  calls. 

(e)  Such  an  application  was  made  by  the  company  itself,  i?<>  Lowlon 
Electmbns  Co.,  [1906]  W.  N.  149,  and  was  made  ex  parte  with  a  view 
to  avoiding  the  expense  of  adding  numerous  shareholders  as  parties. 

(/)  Buckley,  p.  8. 


Membebs  ok  Shareholders.  81 

Since  the  Married  "Women's  Property  Act,  1882 
I  15  &  16  Vict.  c.  75)," a  company  may  (if  its  Articles 
BO  provide)  refuse  to  register  a  married  woman  as  a 
member,  if  there  is  any  liability  on  the  shares. 

(4)  A  person  who  lends  money  to  the  company 
on  a  mortgage  of  shares,  becomes  liable  as  a  member 
in  respect  of  those  shares. 

Addison's  Case  (1870),  5  Cli.  Ap.  294. 

A.  lent  the  company  £500  by  taking  100  £5  shares  and  paying 
for  them,  with  an  agreement  that  the  money  was  to  be  paid  back 
on  one  month's  notice.  A.  gave  the  notice,  and  the  company 
re-paid  the  £500.  A.  transferred  the  shares  to  a  nominee  of  the 
company : — Held,  the  company  had  no  power  to  take  back  its 
own  shares.     A.  was  liable  to  pay  £500  in  respect  of  them. 

(5)  A  person  who  takes  shares  in  the  name  of 
a  fictitious  person,  becomes  liable  as  a  member. 

He  Klondyke  Gold  Co.,  W.  N.  (1S99)  1,  2. 

S.  carried  on  business  under  an  assumed  name ;  he  took  shares 
in  that  name  and  became  bankrupt.  His  trustee  tried  to  avoid 
liability  as  a  shareholder : — Held,  S.  was  liable. 

Persons  who  do  not  become  Members. 

A  person  who  agrees  to  place  shares  does  not 
thereby  agree  to  take  shares,  and  therefore  does  not 
become  a  member. 

Gorissen's  Case,  L.  E.  8  Ch.  507. 

G.  agreed  that  he  would  "  place  "  1000  shares  for  the  company 
in  consideration  of  being  appointed  its  agent.  The  company 
registered  G.  as  a  holder  of  1000  shares : — Held,  G.  was  not  a 
shareholder  :  he  had  not  agreed  to  take  shares,  but  only  to  find 
other  persons  who  would  take  them. 

CL.  Q 
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A  trustee  with  power  of  sale  cannot  sell  the  trust 
property  for  shares. 

Re  Morrison,  [1901]  1  Ch.  701. 

A  testator  gave  all  his  property  to  trustees  on  trust  to  sell  and 
invest  in  the  ordinary  trustee  investments.  He  had  an  iroii 
business.  The  trustees  wished  to  turn  the  business  into  a  com- 
pany by  selling  it  to  a  company  in  return  for  shares : — Held, 
the  trustees  had  no  power  to  do  this,  and  the  court  had  no  power 
to  sanction  it- 

But  where  trustees  were  authorised  to  hold  shares 
in  a  particular  company,  and  that  company  was  wound 
up  and  its  business  transferred  to  another  company  as 
part  of  a  reconstruction  scheme,  the  court  allowed 
the  trustees  to  hold  the  corresponding  shares  in  the 
new  company  (Re  New,  1901,  2  Ch.  534). 

A  person  may  cease  to  be  a  member  by — 

•  (1)  transfer  (but  he  remains  liable  to  be  put  on  the  "  B.  list " 

for  one  year,  see  p.  85) ; 

•  (2)  forfeiture,  see  p.  Ill ; 

(3)  sale  by  the  company  under  its  lien,  see  p.  114 ; 

(4)  death  (the  shares  are   transmitted  to  his   personal   repre- 

sentatives) ; 
\(5)  winding-up  of  the  company. 

Section  3. 
Liability  of  Members. 

(1)  Apart  from  express  agreement. 

A  shareholder  must  pay  the  whole  nominal  amount 
of  his  share  in  cash.  Otherwise  he  will  be  liable  for 
the  amount  unpaid  on  the  winding-up  of  the  company. 

"Cash  "  means  "such  a  transaction  as  would,  in  an 
action  at  law  for  calls,  support  a  plea  of  payment." 
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Thus,  if  the  company  owes  A.  £100,  and  A.  then 
agrees  t<>  take  100  £1  shares  in  satisfaction  of  the 
debt,  the  shares  are  fully  paid  up  in  cash.  It  is  not 
necessary  for  A.  to  pay  a  cheque  for  £100  to  the 
company,  and  for  the  company  to  hand  it  back  to  A. 

Larocque  v.  Beauchemin,  [1897]  A.  C.  358. 

The  company  agreed  to  buy  a  paper  mill  for  $35,000  in  cash. 
The  vendors  then  agreed  to  take  50,000  shares  in  the  company, 
and  paid  for  sonic  of  them  in  cash,  but  the  rest  were  paid  for  by 
the  company  retaining  part  of  the  $35,000  which  they  owed  the 
vendors.  (Xote. — This  was  not  an  agreement  to  sell  for  shares, 
bat  to  sell  for  cash,  and  a  later  independent  agreement  to  take 
shares): — Held,  the  whole  50,000  shares  had  been  paid  for  in 
cash.  Lord  Macnaghtkn*  :  "If  a  transaction  resulted  in  this, 
that  there  was  on  the  one  side  a  bond  fide  debt  payable  in  money 
at  once  for  the  purchase  of  the  property,  and  on  the  other  side 
a  bond  fide  liability  to  pay  money  at  once  on  shares,  so  that,  if 
bank  notes  had  been  handed  from  one  side  of  the  table  to  the 
other  in  payment  of  calls,  they  might  legitimately  have  been 
handed  back  in  payment  for  the  property ;  it  appears  to  me  that 
the  Act  does  not  make  it  necessary  that  the  formality  shou'd  be 
gone  through  of  the  money  bsing  handed  over  and  taken  back 
again." 

The  most  important  result  of  this  rule  is  the  further 
rule  that  shares  cannot  be  issued  at  a  discount, 
i.e.  a  company  cannot  issue  a  £100  share  with  an 
agreement  that  only  £75  shall  be  paid. 

Ooregum  Gold  Co.  v.  Roper,  [1892]  A.  C.  125. 
The  company  was  in  difficulties.     Its  £1  shares  stood  at  2s.  Qd. 
The  directors  issued  120,000  £1  shares  with  15s.  credited  paid  up.  so 
that  only  5s.  was  payable  on  each  share: — Held,  this  would  I 
been  illegal,  even  if  the  Memorandum  had  expressly  authorised  it. 

Shares  must  not  be  i-sued  at  a  discount  even  by  way 
of  compromise  (Moth  r  Lode  Gold  Mines  v.  Hill  (  L903  , 
19  T.  L.  R.  .'HI  ).  nor  in  any  other  indirect  way. 


84  Principles  of  Company  Law. 

Mosely  v.  Koffyfontein  Mines,  1901,  2  Ch.  108. 

The  company  proposed  to  issue  debentures  at  a  discount  of 
20  per  cent.  (i.e.  to  borrow  money  and  to  become  liable  to  re-pay 
£100  for  every  £80  lent).  Every  holder  of  a  debenture  was  to 
have  the  right  to  surrender  every  £1  worth  of  his  debentures  in 
return  for  a  fully  paid  £1  share: — Held,  this  arrangement  was 
not  legal,  as  the  result  would  be  that  a  holder  might  get  100  £1 
shares  for  £80. 

This  rule  has  not  been  altered  by  the  Companies 
Act,  1900,  s.  8,  which  allows  underwriting  commission,, 
see  p.  170. 

(2)  Agreements  to  allot  shares  for  a  consideration 
other  than  cash. — Shares  may  be  issued  as  fully  paid 
up  in  return  for  services,  provided  the  company 
register  with  the  registrar  within  one  month,  a  con- 
tract in  writing  (or  particulars  of  the  contract  if  it  is 
not  in  writing  (g) )  showing  the  title  of  the  shareholder 
and  the  consideration  that  he  gave  for  the  shares. 
This  is  provided  by  s.  7  of  the  Companies  Act,  1900, 
repealing  s.  25  of  the  Act  of  1869. 

By  the  earlier  Act,  the  contract  had  to  be  registered 
at  once,  and  if  default  was  made,  the  shareholder  was 
liable  to  pay  for  the  shares  in  full. 

Under  the  present  Act,  if  default  is  made,  the 
directors  are  subject  to  penalties,  but  the  liability  of 
the  shareholder  is  not  affected. 

This  is  not  an  exception  to  the  rule  that  shares 
must  be  fully  paid  up,  but  only  to  the  rule  that  they 
must  be  paid  in  cash. 

"  There  is  a  statutory  liability  to  pay  the  whole  in 

(./)  S.  6(1)  of  the  Act  of  1907. 


Members  ob  Shareholdees.  85 

'cash,'  which  can  only  be  avoided  in  one  way,  viz.,  a 
registered  contract." 

It  the  proper  contract  is  filed,  the  court  will  not 
inquire  into  the  adequacy  of  the  consideration. 

He  Wragg,  Limited,  [1897]  1  Ch.  796. 

The  vendors  sold  an  omnibus  business  to  the  company  for 
£46,000,  of  which  £20,000  was  to  be  paid  in  fully  paid  shares. 
The  proper  contract  was  filed.  Evidence  was  given  that  the 
business  was  not  worth  anything  like  that  amount :— Held,  if 
there  is  fraud,  the  contract  can  be  set  aside  ;  but  apart  from  that, 
if  a  contract  is  filed,  the  court  will  not  go  into  the  adequacy  of 
the  consideration  (/*). 

A  shareholder  who  transfers  his  shares  remains  liable 
to  a  certain  extent ;  for  on  a  winding-up  two  lists  are 
juade, 

The  "  A  "  list  or  list  of  present  members;  and 

The  "  B  "  list  or  list  of  persons  who  have  ceased  to 
be    members    within    one    year    before    the 
winding  up. 
Any  person  on  the  "B"  list  is  liable  to  the  extent 
"I'  the  amounts  unpaid  on  his  shares  if — 

i  1  >  on  the  winding-up  debts  exist  which   were  in- 
curred while  he  was  a  member ;  and 

(2)  the  members  on  the  "A  "  list  cannot  satisfy  the 
contributions  required  from  them  (i). 

<The  position  of  persons  on  the  "P>"  list  is  fully 
explained  in  Ilelhert  v.  Banner  (1871),  L.  E.  5  H.  L., 
at  p.  34). 

(Ji)  Ami  see  MouAy  v.  Eoffyfontien  Mine/.  1901.  2  Ch.  at  i>.  11G. 
(«)  Buckley,  p.  L63. 
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Section  4. 
Register  of  Members. 

The  register  contains  the  name  and  address  of  each 
member,  the  amount  and  numbers  of  his  shares,  the 
date  of  acquiring  them,  and  the  amount  paid  up. 

It  is  open  to  members  gratis,  and  to  non-members 
on  payment  of  Is. 

A  member  may  also  demand  a  copy  at  6d.  per  100 
words,  but  he  may  not  make  extracts  (Balaghat  Co., 
[1901]  2  K.  B.  665  ;  overruling  Boord  v.  African  Co., 
W.  N.  (1897)  174). 

Thus  it  is  possible  for  any  person  who  wishes  to  deal 
with  the  company  to  know  who  are  the  members,  and 
for  how  much  each  is  liable.  It  is  generally  safe  to 
rely  on  the  register,  for  although  it  is  not  conclusive, 
it  is  prima  facie  (j)  proof  that  the  person  on  the 
register  is  the  person  liable.  Thus,  if  a  person  allows 
himself  to  be  on  the  register  without  objecting,  he 
may  be  held  liable  ;  but  if  he  was  induced  to  become 
a  member  through  fraud,  and  did  not  discover  the 
fraud  until  the  winding-up,  he  will  not  be  liable. 

Baillie's  Case,  [1898]  1  Ch.  110. 

B.  wished  to  join  an  old  society  called  the  "  Auctioneers " 
Institute  of  the  United  Kingdom."  A  new  society,  "  The  Institute 
of  Auctioneers  and  Valuers,"  persuaded  him  to  join,  pretending 
to  he  the  old  society  : — Held,  B.  may  he  struck  off  the  register. 

By  s.  30(Z ■).— "  No  notice  of  any  trust  shall  be  entered 
on  the  register/' — This  means  that  the  company  need 

0')  £ee  p.  79.  (*)  Act  of  1862. 
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not    take    any    notice    <>t*   a    trust    even    if    it    has 
constructive  notice  that  there  is  a  trust. 

Simpson  v.  Molson's  Bank,  L895,  A.  C.  270. 

Trustees  held  shares  in  the  bank  under  a  will  upon  trust  for  S. 
The  trustees  transferred  some  of  the  shares  to  a  person  who  was 
not  entitled  to  them.  A  copy  of  the  will  was  deposited  in  the 
bank,  and  the  president  of  the  bank  was  one  of  the  executors  of 
the  will :  but  in  spite  of  this,  the  bank  registered  the  transfer: — 
Held,  the  bank  was  not  liable  to  S.  (/). 

But  if  the  company  deals  with  the  shares  itself  (e.g. 
lends  money  on  security  of  the  shares)  it  will  be  bound 
by  constructive  notice  in  the  same  way  as  any  other 
person  dealing  with  the  shares  (Longman  v.  Bath  Electric 
Tramways,  Ltd.,  1905,  1  Ch.  64<J). 

It  does  not  mean  that  there  cannot  be  a  trust  of  shares. 
If  there  is,  the  trustee's  name  is  put  on  the  register, 
and  he  is  the  shareholder,  and  is  liable  for  calls,  even 
though  the  calls  exceed  the  value  of  the  trust  property 
in  his  hands. 

The  Trustee,  however,  is  entitled  to  be  indemnified 
by  the  beneficiary.  Tims,  though  the  company  looks 
only  to  the  person  on  the  register,  it  is  the  beneficiary 
who  is  ultimately  liable  for  the  calls;  and  possibly 
the  company  could  sue  the  beneficiary  direct  (standing 
in  the  shoes  of  the  trustee  as  to  his  indemnity). 

The  beneficiary  (if  he  is  sui  juris)  must  indemnify 
the  trustee  for  all  calls  paid  even  if  they  exceed  the 
amount  of  the  trust  property. 

Hardoon  v.  Belilios,  [1901]  A.  C.  118. 

A  stockbroker  took  500  shares  in  the  name  of  his  clerk.  The 
broker  received  the   dividends.      The  company  called   upon   the 

(/)  And  see  Rearden  v.  Provincial  B<mh\  1896,  1  I.  R.  532. 
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clerk  to  pay  £100  iu  calls.  The  clerk  claimed  that  he  was  entitled 
to  be  indemnified  by  the  broker ;  but  the  broker  claimed  tbat 
the  indemnity  must  be  limited  to  the  value  of  the  trust  property 
(viz.,  the  shares,  which  were  valueless)  : — Held,  the  broker  must 
indemnify  the  clerk  by  paying  the  whole  £400  (m). 

An  executor  of  a  shareholder  is  not  personally  liable 
to  pay  calls,  unless  he  either — 

(1)  applies  to  be  put  on  the  register;  or 

(2)  buys    shares    with    money    belonging    to    the 

testator's  estate. 

If  he  does,  he  is  entitled  to  an  indemnity  from  the 
estate. 

If  he  does  not,  the  estate  is  liable  to  the  company 
for  calls. 

Thus  the  estate  is  ultimately  liable  in  either  case. 

Another  result  of  the  rule  that  trusts  shall  not  be 
put  on  the  register  is  that  where  there  are  several 
mortgages  of  the  same  shares,  the  mortgagee  first  in 
date  has  priority,  not  the  first  who  gives  notice  to  the 
company  (»). 

Section  5. 

Annual  List  of  Members. 

A  company  must  make  a  list  of  its  members  and 
every  year  send  it  to  the  Eegistrar.  (o). 

(m)  But  this  does  not  apply  to  the  trustees  of  a  club  where  the 
understanding  is  that  the  members  are  not  to  be  called  upon  to  pay- 
more  than  their  subscriptions  (  Wise  v.  Perpetual  Trustees  Co.,  [1903J 
A.  C.  139). 

(n)  See  Soclel?  Generate  v.  Walker  (1885),  11  App.  Cas.  20. 

(o)  Act  of  18G2,  s.  2tj. — The  list  must  be  made  within  14  days 
after  the  first  ordinary  general  meeting  of  the  company  and  sent  to 
the  Registrar  within  seven  days.  It  must  be  signed  by  the  manager 
or  secretarv. 


Membees  ob  Shareholders. 

This  list  must  contain  the  names,  addresses,  ami 
iccupation  of  all  the  members  and  the  number  of 
shares  held  by  them,  distinguishing  between  the 
-harts  issued  for  cash  and  those  issued  otherwise  than 
for  cash  (  p). 

The  list  must  also  contain  a   summary  called   the 
"Annual  Summary." 

This  summary  must  specify — 

(1)  The  amount  of  capital  and  the  shares  into  which 

it  is  divided. 

(2)  The   number  of   shares   taken    since   the   com- 

mencement of  the  company. 

(3)  The  amount  of  calls  made  on  each  share. 

4)  The  total  amount  of  calls  received  and   calls 

unpaid  and  of  shares  forfeited. 

5)  The  persons  who  have  ceased  to  be  members 

since  the  last  annual  list  of  members. 

6)  The  total  amount  of  the  debts  secured  by  mort- 

gages and  charges  (p). 

(7)  A  list  of  the  directors  (p). 

(8)  The  total  amount  paid  for  underwriting  shares 
and  debentures  (q). 

O)  Act  of  190H,  s.  19(1). 
(o)  Act  of  1907,  a.  7. 


(     90     ) 


CHAPTER   VIII. 

SHARES. 


A  share  is  a  right  to  receive  a  certain  proportion  of 
the  profits  of  the  company  and  of  the  capital  of  the 
company  when  it  is  wound  up.  The  shares  in  a 
company  are  all  numbered  and  the  shares  of  each 
member  are  identified  by  these  numbers. 

Section    1. 

Allotment. 

'•'  Allotment  is  the  appropriation  to  a  person  of  a 
certain  number  of  shares." 

An  application  for  shares  is  an  offer  to  take  shares  ; 
allotment  is  the  acceptance  of  that  offer  by  the 
company. 

The  following  is  a  form  of  application  for  shares : 

No. 

Form  of  Application  for  Ordinary  Shares. 

BLANK   COMPANY,   LIMITED. 

{Incorporated  under  the  Companies  Acts,  1862  to  1900)  (a). 
Issue  of  10,500  Ordinary  Shares  of  £5  each. 

To  the  above  named  Company, 
Gentlemen, 

Having   paid   to   your   bankers   the   sum  of  £  ,  being  a 

deposit  of  £1  or  £5  per  sbare  on  of  the  above-mentioned 

(«)  See  note  on  p.  13. 
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ordinary  shares  I  (we)  request  you  to  allot  to  me  (us)  that 
number  of  ordinary  shares  upon  the  terms  of  your  prospectus, 
dated  September  1st,  1907,  and  I  (we)  hereby  agree  to  accept  the 
same  or  any  smaller  number  that  may  be  allotted  to  me  (us)  and 
to  pay  the  balance,  if  any,  due  on  allotment  as  provided  by  the 
said  prospectus,  and  I  (we)  authorize  you  to  place  my  (our) 
name  on  the  register  of  members  in  respect  of  the  shares  so  to 
be  allotted  to  me  (us). 


To  be 
written 


Name  in  full  (Rev.,  Mr.,  Mrs.,  or  Miss 

Address  in  full 

Occupation 


distinctly.  1  Date        ,  190*3 


Usual  signature 


The  allotment  of  shares  is  governed  by  two  sets  of 
rules  : 

(1)  By  the  Companies  Acts,  chiefly  that  of  1900  ; 

and,  subject  to  those  : 

(2)  By  the  common-law  rules  id*  contract. 

As  to  1. — By  s.  1  of  the  Companies  Act,  1900,  no 
shares  are  to  be  allotted  until  the  "minimum  subscrip- 
tioD  "  /')  has  been  subscribed  and  the  amount  due  on 
application  (which  must  not  be  less  than  live  percent. 
of  the  value  of  the  shares)  has  been  paid. 

If  the  minimum  subscription  is  not  subscribed  within 
forty  days  after  the  issue  of  the  prospectus,  the  money 
paid  by  subscribers  must  be  returned  within  the  next 
eight  days.  If  not,  the  directors  become  liable  to 
repay  the  money  with  interest  at  five  per  cent,  from 
the  end  of  the  forty-eight  days. 

The  effect  of  allotting  shares  before  the  minimum 
subscription  has  been  subscribed  is — 

(6)  See  p.  70. 
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(1)  the  allotment  may  beset  aside  within  one  month 

of  the  statutory  meeting ;  and 

(2)  any  director  who  has  knowledge  of  the  fact  is 

liable  to   compensate  the   company   or   the 
members  (c). 

This  section  (except  the  provision  as  to  the  amount 
payable  on  application)  does  not  apply  to  any  allot- 
ment of  shares  after  the  first. 

A  person  to  whom  shares  are  allotted  cannot  safely 
deal  with  them  until  this  section  has  been  complied 
with,  and  the  company  has  become  entitled  to  com- 
mence business  under  s.  6  (see  p.  71). 

Finance  and  Issue,  Limited  v.  Canadian  Produce  Co., 
Limited  (1905),  1  Ch.  37. 
The  company  by  mistake  allotted  40,000  shares  before  the 
minimum  subscription  had  been  subscribed  : — Held,  the  company 
may  give  to  every  allottee  of  such  shares  an  option  to  have  the 
allotment  cancelled  and  the  money  returned. 

As  to  2. — Subject  to  these  provisions,  the  same  rules 
apply  to  a  contract  to  take  shares  as  to  any  other  con- 
tract. The  application  is  the  offer :  the  allotment  is 
the  acceptance. 

Thus,  an  application  may  be  withdrawn  at  any  time 
before  notice  of  allotment  has  been  posted  to  the 
allottee,  or  reached  him  in  any  other  way. 

Dunlop  v.  Higgins  (1848),  1  H.  L.  C.  381. 
The   allotment  letter  was  delayed   in   the   post.     The  allottee 
repudiated : — Held,  the  contract  was  complete  when  the  allotment 
letter  was  posted. 

Household   Insurance  Co.  v.  Grant  (1S7S),  4  Ex.  D.  216. 
The  same  result  where  the  letter  was  lost  in  the  post, 
(c)  Companies  Act,  1900,  s.  5  (1)  and  (2). 
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But   if  tl ompany   is  bound  to  allot  a  certain 

number  of  shares  to  a  certain  person,  the  contract    is 
i iplete  so  soon  as  the  application  is  posted. 

Thus,  supjiose  on  an  issue  of  further  capital,  each  holder  of  three 
old  shares  is  entitled  to  two  of  the  new  shares  {I.e.,  two  shares  are 
offered  to  him  on  certain  terms),  the  holder  accepts  the  offer  if  he 
applies  for  the  shares. 

Notice  of  allotment  is  not  necessary  if  the  applicant 
states  that  he  does  not  require  notice. 

If  there  is  undue  delay  in  the  allotment,  the  offer 
lapses ; 

Bamsgate  Hotel  Co.  v.  Montefiore  (186G),  L.  R.  1-  Ex.  109. 

M.  applied  for  shares  June  28th.  Shares  allotted  November  23rd. 
M.  refused  to  take  them: — Held,  the  offer  had  lapsed  before 
acceptance. 

Conditional  applications  may  be  made  ; 

Eoger's  Case  (1868),  3  Ch.  App.  633. 
l;.  wanted  to  he  appointed  local  manager  of  a  company.  He 
was  told  he  would  have  to  take  100  shares.  He  applied  for  the 
shares,  but  was  not  appointed.  He  refused  to  take  them : — Held, 
the  application  was  conditional  on  his  being  appointed  local 
manager,  and  he  might  refuse. 

There  is  no  contract  if  the  applicant  thinks  he  is 
applying  to  a  different  company  :  at  any  rate,  if  he  is 
induced  to  do  so  by  fraud  {BaiUies  Case,  [1898]  1  Ch. 
110:  seep.  86). 

Shares  in  a  company  are  personal  property,  even 
though  the  company  owns  land  (d).  There  are,  how- 
ever, some  exceptions,  e.g.  the  New  River  Company, 
a  share  in  which  is  real  property  (r). 

00  Entwhistle  v.  Davit  ( L867),  L.  B.  I  Eq.  272. 
(e)  And  may  be  held  by  several  persons  as  tenants  in   common 
(Smiyne  v.  Faickener,  Showers,  P.  0.  2D8  ('J0:>)  ). 
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Section  2. 

Certificates. 

The  Companies  Act,  1007,  gives  the  members  of  a 
company  the  right  to  a  certificate  of  their  shares, 
which  must  be  prepared  and  ready  for  delivery  within 
two  months  after  the  shares  have  been  allotted  or  a 
transfer  registered  (/). 

The  certificate  is  usually  in  the  following  form  : 

No. 

Share  Certificate. 

BLANK,  LIMITED. 

This  is  to  Certify  that  Thomas  Smith  of  (address)  is  the 
registered  proprietor  of  one  hundred  ordinary  shares  of  ten  pounds 
each,  numbered  2551  to  2650  both  inclusive,  in  the  above-named 
company,  subject  to  the  Memorandum  of  Association  and  the  rules 
and  regulations  thereof,  and  that  up  to  this  date  there  has  been 
paid  in  respect  of  each  such  shares  the  sum  of  five  pounds. 

Given  under  the  common  seal  of  the  said  company  the  11th  day 

of  March,  1907. 

John  Jones,  )  -p..      , 

,„  -p.'  >  Directors. 

William  Brown,   S 

Samuel  Green,  Secretary. 

The  object  of  a  certificate  is  to  enable  a  shareholder 
on  dealing  with  his  shares  to  show  at  once  a  good 
prima  facie  title. 

It  is  therefore  very  difficult  for  a  shareholder  to 
deal  with  his  shares  without  producing  the  certificate. 
Consequently,  money  is  often  lent  to  the  shareholder, 

(/)  S.  5  of  Act  of  1007. 
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the  lender  taking  possession  of  the  certificate  by  way 
of  security. 

Loss  of  the  certificate. — The  Articles  usually  pro- 
vide that  if  a  certificate  is  lost  or  destroyed  the  company 
will  grant  a  new  <>ne,  on  satisfactory  proof  of  the  loss 
or  destruction.     See  Art.  13  in  the  form  on  p.  31. 

The  effect  of  a  certificate. — "A  certificate  amounts 
to  astatement  that  the  company  take  upon  themselves 

the  responsibility  of  asserting  that  the  person  to  whom 
the  certificate  is  granted  is  the  registered  shareholder 
entitled  to  the  specific  shares,  and  that  the  amount 
certified  as  paid  has  been  paid  "  (Buckley,  p.  102). 

The  company  may  be  liable  in  two  ways  : 

] .  Estoppel  as  to  title. 

If  the  company  authorizes  the  issue  of  a  certificate 
stating  that  A.  is  the  registered  holder  of  certain 
shares,  it  cannot  afterwards  allege  that  A.  is  not  entitled 
to  those  shares. 

Dixon  v.  Kennaway,  [1900]  1  Ch.  833. 
Liddel    was   the   secretary  of  a   company  and   a   stockbroker. 
Mrs.  D.  applied  to  L.  for  300  shares  in  the  company  and  paid  for 
Pitman  (clerk  to   L.),  who  owned   no  shares,  executed  a 
transfer  of  300  shares  to  Mrs.  D. 

The  company,  without  requiring  lYs  certificate  to  be  produced, 
registered  the  transfer  and  gave  Mrs.  D.  a  new  certificate  : — Held, 
the  company  is  estopped  from  denying  the  validity  of 
Mrs.  D.'s  certificate  and  is  liable  t<>  her  in  damages. 

But  if  an  officer  of  the  company  issues  certificates 
without  the  authority  of  the  company,  there  is  no 
estoppel. 

Ruben  v.  Great  Fingall  Consolidated,  1906,  A.  ('.  439. 

!l.  lent  money  to  the  secretary  of  the  company  on  the  Becurity 
of  a  share  certificate.     The  secretary  signed  his  own  name  on  the 
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certificate,  affixed  the  seal  of  tbe  company,  and  forged  the  names 
of  two  directors  : — Held,  the  certificate  was  simply  a  forgery,  and 
the  company  were  not  bound  by  it. 

2.  Estoppel  as  to  payment. 

If  the  certificate  states  that  the  shares  are  fully 
paid,  the  company  cannot  afterwards  allege  that  they 
are  not  fully  paid. 

Bloomenthal  v.  Ford,  [1897]  A.  C.  156. 

B.,  the  stationer  of  the  company,  agreed  to  lend  £1,000  to  the 
company  on  the  security  of  10,000  fully  paid  shares.  The  com- 
pany issued  10,000  shares  to  him  with  a  certificate  on  which  they 
were  described  as  fully  paid.  In  fact,  nothing  had  been  paid. 
The  company  was  wound  up,  and  B.  was  put  on  the  list  of 
contributories : — Held,  the  company  and  its  liquidator  were 
estopped  from  denying  that  the  shares  were  fully  paid,  and  B« 
could  be  removed  from  the  list. 

Such  a  statement  in  the  certificate  would  not  help 
a  person  who  knew  that  the  shares  were  not  paid  for 
in  full  in  cash  (African  Gold  Co.,  [1899]  1  Ch.  414). 

The  certificate  does  not  certify  anything  as  to  the 
equitable  interest  in  the  shares. 

If  a  person  who  is  not  the  registered  holder  of  the 
shares  obtains  any  rights  over  the  share  certificate 
(e.g.  by  a  mortgage  of  or  agreement  to  transfer  the 
shares),  it  seems  that  the  company  is  not  under  any 
duty  to  that  person. 

Rainford  v.  James  Keith,  Limited,  1905,  1  Ch.  296. 
C,  the  registered  holder  of  120  shares,  mortgaged  them  to  K.  by 
deposit  of  his  certificate.  Later,  C.  sold  the  same  shares  to  Y., 
telling  the  company  that  a  friend  of  his  held  the  certificate,  but  not 
by  way  of  security.  The  company  registered  Y.  as  the  holder,  and 
gave  him  a  certificate  : — Held,  the  company  was  negligent  in 
accepting  such  an  excuse  from  C.  But  held,  the  company  was 
not  liable  for  such  negligence  as  it  owed  no  duty  to  R.  (although 
the  certificate  stated  that  no  transfer  would  be  registered  without 
the  production  of  the  certificate). 
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Note. — There  was  no  question  of  estoppel  by  certificate  in  this 
,   for  the  certificate  simply  stated  that  C.  was  the  regis! 
bolder,  which  was  true  (g). 

Section  3. 
Transfer. 

A  shareholder  has  power  to  transfer  his  shares  by 
s.  'I'l  of  the  Companies  Act,  1862. 

The  form  of  transfer  is  generally  governed  by  the 
Articles.     See  Arts.  30  and  31  on  pp.  33,  34. 

If  there  are  no  provisions  in  the  Articles,  the  transfer 
must  be  in  writing,  signed  by  the  transferor,  as  it  is  a 
transfer  of  a  chose  in  action  (h).  But  it  need  not  be 
by  deed. 

A  transfer  is  usually  in  the  following  form  : 

-■^   (Stamp,  10s.) 

§  |*        I,  Thomas   Smith  (the  transferor),  of  ,    in   con- 

S  U    sideration   of  the   sum  of    one    hundred   pounds   paid   by 

O  rS     John  Jones,  of  ,  hereinfter   called   the    said   trans- 

it /-,     „ 

J  ^    feree, 

3  s        Do  hereby  bargain,  sell,  assign  and  transfer  to  the  said 

J>  -j     transferee : 

250   shares   of    £1   each,   15    shillings    paid,   numbered 
•101,201   to   404,450,   both    inclusive,   of    and   in    the 
^  undertaking  called  Blank,  Limited. 

To  hold  unto  the  said  transferee,  his  executors,  adminis- 
trators and  assigns,  subject  to  the  several  conditions  on 
which  I  held  the  same  immediately  before  the  execution 
hereof;  and  I,  the  said  transferee,  do  hereby  agree  to  accept 
and  take  the  said  shares,  subject  to  the  conditions  afore- 
said. 

As  witness  our  hands  and  seals,  this  twelfth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
seven. 

(g)  This  case  was  overruled  on  the  facts.  S.  C.,  1905,  2  Ch.  147: 
bui  this  decision  of  the  point  of  law  was  in  it  apsel  :  and  Bee  Longman 
v    Bath  Electric  ZVa»w,  1905,  l  I  b  646. 

{h)  Judicature  Act,  187:J  {■•*'<  \  :'-7  Vict.  c.  0G).  s.  25  (6). 

C.L.  II 
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Signed,  sealed  and  delivered,  by  the  above-named  Thomas  Smith, 
in  the  prcseuce  of — 
Witness's — 

Signature,  A.  Baker. 

Address 

Occupation 

Thomas  Smith  (Seal). 

Signed,  sealed  and  delivered,  by  the  above-named  John  Jones, 
in  the  presence  of — 
Witness's — 

Signature,  B.  Green. 

Address 

Occupation 

J.  Jones  (Seal). 

Signed,  sealed  and  delivered  by  the  above-named,  etc.,  etc. 

(Seal). 

The  transfer  is  executed  by  the  transferor,  and  handed 
to  the  transferee  with  the  share  certificate.  The 
transferee  executes  it,  and  sends  it  to  the  company  for 
registration.  Until  registration  the  transfer  is  not 
complete,  but  the  transferee  has  a  mere  equitable 
interest.  The  company  must  register  the  transfer  as 
soon  as  possible,  having  regard  to  any  inquiries  that 
may  be  necessary.  If  the  officers  of  the  company  delay 
the  registration  unduly,  the  transferee  may  be  given 
all  the  rights  which  he  would  have  had  if  they  had 
registered  it  within  a  proper  time. 

Sussex  Brick  Co.,  [1904]  1  Cli.  ^'JS. 

Transferees  of  shares  sent  the  transfer  to  the  secretary.  He 
re i 'lied  that  they  would  be  submitted  to  the  directors  at  the  next 
board  meeting.  The  company  was  wound  up  before  the  next 
meeting. 

The  liquidator  refused  to  recognize  the  transferees  as  share- 
holders:— Held,  the  transferees  must  be  registered  "  nunc  pro 
tunc"  i.e.,  as  if  they  had  b:en  registered  when  the  registration 
ou"ht  to  have  been  made. 
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Stamps. — A  transfer  must  be  stamped  10a  if  for  a 
nominal  consideration,  but  if  for  value  it  must  be 
stamped  as  a  conveyance  (i.e.,  roughly,  an  ad  valon  m 
stamp  of  5s.  for  every  £50  or  part  of  £50). 

Every  shareholder  has  a  right  to  transfer  his 
shares,  and  the  transfer  will  be  good  even  if  made  to 
a  man  of  straw  when  the  company  is  in  difficulties  for 
the  purpose  of  avoiding  liability  ;  provided  that  it  is 
an  absolute  out-and-out  transfer  without  any  trust  or 
reservation  for  the  transferor  (Be  Pass*  Case  (1859  . 
4  De.  G.  &  J.  :>U  ;  and  see  Buckley,  p.  32). 

But  this  right  maybe  restricted  by  the  regulations  (o. 
A  power  is  usually  given  to  directors  to  refuse  a  transfer 
if  calls  are  in  arrear ;  and  a  discretionary  power  may 
be  given  them  even  to  refuse  any  transfer  without 
assigning  reasons  (j).    See  Art.  32  on  p.  34. 

The  court  will  not  interfere  with  their  discretion 
unless  it  can  be  shown  that  they  did  not  act  bona  fidi 

Re  Coalport  China  Co.,  [1895]  2  Ch.  101. 

By  Art.  3  of  the  company,  "The  directors  may  refuse  t< 
register  any  transfer  .  .  .  where  they  are  of  opinion  that  thi 
proposed  transferee  is  not  a  desireable  person  to  admit  to  member- 
ship." The  directors  refused  to  register  a  certain  transfer,  and 
gave  no  reisons: — Held,  in  the  absence  of  evidence  that  the- 
directors  had  not  acted  bona  fide,  their  refusal  could  not  b( 
questioned. 

Sometimes  the  Articles  provide  that  the  other  share- 
holders shall  be  given  the  right  of  first  refusal  of  the 
shares  before  they  can  be  transferred  to  outsiders.     So, 
an  agreement,  that  on  the  bankruptcy  of  any  member 

(t)  Altorney-(!tner<il  v.  Jameson,  1904,  2  I.  R.  644. 

(j)  This  is  not  allowed  by  the  rules  of  the  Stock  Kxehnnge,  and 
must  be  altered  if  a  <iuotatiou  on  the  Steck  Exchange  is  desired, 
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his  shares  shall  be  sold  to  certain  persons  at  a  certain 
price  is  good  (Borland  v.  Steel  Bros.,  [1901]  1  Oh.  279. 
See  p.  50). 

The  company  cannot  object  to  transmission  on  death 
or  (subject  to  the  last  paragraph)  on  bankruptcy,  even 
if  calls  remain  unpaid. 

Specific  performance  of  a  contract  to  transfer  shares 
may  be  decreed,  unless  the  directors  (acting  within 
their  powers)  refuse  to  register  the  transfer ;  then  an 
action  for  damages  will  lie  against  the  transferor. 

Mortgage  of  shares. — Shares  are  usually  mortgaged 
by  depositing  the  share  certificate  with  the  lender. 
Sometimes  the  borrower  also  executes  a  blank  transfer  : 
he  fills  up  the  transfer  form  but  leaves  the  name  of 
the  transferee  blank,  and  deposits  the  certificate  and 
the  transfer  with  the  mortgagee.  If  the  money  is  not 
paid  within  a  reasonable  time,  the  mortgagee  may  put 
in  his  own  name  as  transferee  and  get  the  transfer 
registered,  and  thus  secure  a  transfer  of  the  shares. 

Deverges  v.  Sandeman,  [1002]  1  Ch.  579. 

D.  bought  shares  through  his  broker,  but  did  not  pay  the 
purchase  price  (cirried  over).  He  gave  a  blank  transfer  to  his 
broker  as  security.  The  broker  asked  for  payment  in  July,  1897, 
and  after  a  long  correspondence,  the  broker  sold  the  shares  in 
November,  1898  : — Held,  the  sale  was  g  >od. 

If  the  transferor  prevents  the  purchaser  from  being 
registered  as  a  shareholder,  he  is  liable  to  pay  damages 
if  the  shares  afterwards  fall  in  value  (Hooper  v.  Herts, 
1900,  1  Ch.  549). 

If  by  the  articles  of  the  company  a  transfer  of  shares 
must  be  under  seal,  a  blank  transfer  cannot  be  filled  up 
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without  a  power  of  attorney  (Powell  \.  London  and 
Provincial  Banlc,  [1893]  2  Ch.  555).  Bui  the  mort- 
gagee may  enforce  the  arrangement  as  an  agreement 
to  give  him  a  legal  transfer  (Buckley,  p.  511). 

This  form  of  mortgage  of  shares  is  not  at  all  a  goi  m  1 
security:  for  if  the  transferor  fraudulently  tells  the 
company  that  he  has  lost  his  certificate,  he  can  get  a 
new  one  and  transfer  the  same  shares  to  a  purchaser. 
It  is  no  use  to  give  an  ordinary  notice  of  the  mortgage 
to  the  company,  as  the  company  is  not  bound  to  take 
notice  of  any  trusts  or  equities  affecting  the  shares. 

The  only  safe  course  is  to  give  the  company  notice 
supported  by  affidavit  under  order  46  r.  4. 

This  is  called  "notice  in  lien  of  distringas"  because  it  takes  the 
place  of  the  old  writ  of  distringas.  The  mortgagee  simply  files  an 
affidavit  and  a  form  of  notice  at  the  central  office :  he  then  serves 
an  office  copy  of  the  affidavit  and  a  duplicate  of  the  notice  on  the 
company.  The  effect  is  that  if  the  mortgagor  attempts  to  transfer 
the  share?,  the  company  must  give  the  mortgagee  notice  that  it 
will  register  the  transfer  unless  he  takes  proceedings  within  e'ght 
days  to  preveDt  it. 

Priorities  as  between  several  transferees. — If  none 
of  the  transfers  are  registered  the  first  in  point  of 
time  has  priority  {Peat  v.  Clayton,  1906,  1  Ch.  C59). 
But  if  a  transferee,  who  is  later  in  date,  is  the  first  to 
have  himself  registered  as  a  member,  he  gets  priority. 

And  this  priority  is  not  lost  merely  because  there  is 

some  detail  which  remains  to  be  dune  by  the  i ipany 

before  he  ispnt  on  the  register  [Moore  v.  North  WesU  rn 
Bank,  [1891]  2  Oh.  599). 

This  detail  must  be  something  thai  the  company  is 
bound  to  do. 
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Ireland  v.  Hart,  [1902]  1  Cb.  522. 

I.  held  shares  as  trustee  for  his  wife.  Later  he  deposited  with 
H.  a  blank  transfer  anl  the  certificate,  as  security  for  his  own 
debt.  (Thus  I.'s  wife  had  the  earlier  equity.)  H.  filled  up  the 
transfer  form  anl  took  it  to  the  company  for  registration,  but  I. 
told  the  company  not  to  register  the  transfer,  and  the  company 
refused  to  do  so : — Held,  the  wife  was  first  in  time,  and  therefore 
had  priority,  for  the  company  were  not  bound  to  transfer  to  H.  if 
they  had  any  good  reason  for  refusing. 

Certification  of  transfers. — If  a  shareholder  trans- 
fers part  only  of  his  shares,  a  new  certificate  will  be 
required.  Thus  A.  has  one  hundred  shares  and  wishes 
to  sell  fifty  to  B.  A.  hands  his  certificate  and  transfer 
to  the  company.  The  company  stamps  on  the  transfer 
(before  it  is  handed  to  B.)  "  certificate  for  100  shares 
has  been  lodged  at  the  company's  office  (signed) 
,  secretary  "  (see  form  on  p.  97).  The  company 
is  said  to  "  certify  the  transfer."  The  company  then 
prepares  two  new  certificates  for  fifty  shares  each  and 
gives  one  to  A.  and  one  to  B. 

A  delivery  of  a  "  certificated  transfer  "  in  this  way  is 
accepted  by  the  Stock  Exchange  as  a  good  delivery  of 
the  shares.  The  company  does  not,  however,  thereby 
guarantee  A.'s  right  to  the  certificate,  but  merely 
intimates  that  documents  apparently  in  order,  or  a 
document  purporting  to  be  a  certificate,  have  been 
handed  in,  and  that  A.'s  name  appears  on  the  register 
(Bishop  v.  Balhis  Consolidated  Co.  (1890),  2.3  Q.  B.  D. 
512). 

George  Whitechurch,  Limited  v.  Cavanagh,  1002,  A.  C.  117. 

Transfers  of  shares  were  lodged  with  the  secretary  of  the 
company  without  the  certificates.  The  secretary  fraudulently 
certified  that  the  certificates  were  in  the  company's  office: — Held, 


Shares.  103 

tho  company  was  not  liable.  A  company  does  not  do  more  than 
authorize  the  secretary  to  give  receipts  for  certificates  which  have 
actually  bejn  lodged. 

The  company  usually  retains  the  original  certificate, 
and  when  the  transfer  is  complete  the  original  certifi- 
cate is  cancelled  and  new  certificates  are  issued  by  the 
company.  If  the  company  negligently  parts  with  the 
original  certificate  and  enables  the  transferor  to  commit 
a  fraud,  then 

(1)  it  may  be  liable  to  the  transferee  if  he  is  damaged 

thereby  ;  but 

(2)  it  is  not  liable  to  any  one  else. 

Longman  v.  Bath  Electric  Tramways,  Limited, 
1005,  1  Ch.  646. 

B.  transferred  1500  shares  to  II.  and  M.  The  company  certified 
the  transfer,  and  by  mistake  smt  the  original  certificates  to  B. 
B.  borrowed  money  from  L.  on  the  security  of  these  certificates: — 
Held,  the  company  was  not  liable  to  L. 

If  a  transfer  is  forged,  and  the  company  registers 
the  transfer  and  gives  a  certificate  to  the  transferee, 
the  true  owner  remains  entitled  to  be  put  back  on  the 
register.  The  company  does  not  incur  any  liability  in 
damages  by  putting  the  transferee's  name  on  the 
register,  but  if  it  issues  a  certificate,  and  any  person 
acts  on  the  faith  of  it  and  suffers  damage,  the  compan] 
will  be  liable  (BloomenthaVs  Case,  [1897]  A.  C.  156). 

When  the  company  receives  a  transfer  for  registra- 
tion, it  usually  writes  to  the  transferor  telling  him 
of  the  proposed  transfer,  and  saying  that  the  transfer 
will  be  registered  unless  he  objects.  This  gives  the 
holder  of  shares  an  opportunity  of  preventing  fraudulent 
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or  forged  transfers  from  taking  effect.  The  holder  is 
not  bound  to  reply  to  the  letter,  and  if  he  does  not,  he 
will  not  be  thereby  estopped  from  denying  the  validity 
of  the  transfer  (Barton  v.  London  and  North  Western 
Bail  Co.  (1890),  24  Q.  B.  D.  77). 

If  a  shareholder  transfers  his  shares,  and  the  transfer 
turns  out  to  be  invalid,  he  remains  liable  for  calls  on 
the  shares.  See  Addison  s  Case  (1870),  5  Ch.  App.  294, 
on  p.  81  ante. 

If  the  transfer  is  valid,  the  transferee  becomes  liable, 
on  an  implied  contract,  to  pay  subsequent  calls,  and 
to  indemnify  the  transferor  against  any  liability  in 
respect  of  them,  subsequent  to  the  date  of  the  transfer 
{Levi  v.  Ayres  (1878),  3  App.  Cas.  852). 

Trifling  irregularities  in  the  execution  of  a  transfer 
do  not  make  it  void.  Thus  a  transfer  will  be  good, 
though  the  shares  are  wrongly  numbered  (Buckley, 
p.  514). 

Transfers  made  during  the  winding  up  of  the 
company  are  void,  unless  sanctioned  by  the  court. 


Section  4. 

Transmission. 

On  the  death  of  a  shareholder  his  shares  vest  in 
his  personal  representatives  (k),  and  his  estate  remains 
liable  for  calls.  His  representatives  can  sell  the  shares 
without  being  registered,  but  they  are  entitled  to  be 
put  on  the  register  if  they  wish. 

(A-)  Shares  iD  a  limited  company  are  personal  property,  even  though 
the  company  holds  land.     See  p.  93. 
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If  the  representatives  are  thus  put  <m  the  register, 
or  if  they  buy  new  shares  <>n  behalf  of  the  deceased's 
estate,  they  become  personally  liable  for  calls,  but  are 
entitled  to  be  indemnified  by  the  beneficiaries.  In 
order  that  the  company  may  get  the  benefit  of  this 
liability,  the  articles  frequently  contain  clauses  in- 
tended to  induce  or  compel  the  representatives  of  a 
deceased  shareholder  to  be  registered  within  a  certain 
time.     See  Article  39,  p.  35. 

On  bankruptcy  of  a  shareholder  his  trustees  in 
bankruptcy  can  sell  and  transfer  his  shares,  or  may 
repudiate  them  if  there  is  a  liability. 

In  this  case  the  company  can  prove  in  the  bankruptcy  of  the 
shareholder  fur  the  amount  remaining  unpaid  on  tbe  shares.  If 
this  is  done  and  the  company  receives  a  dividend  in  the  bankruptcy, 
it  cannot  afterwards  sue  the  bankrupt  for  calls  ;  but  the  shares  are 
not  fully-paid  shares,  and  are  not  entitled  to  rank  as  fully-paid 
shares  in  the  winding  up  of  the  company  (see  Be  West  Coast  Gold 
Fields,  Ltd.,  (1906),  1  Ch.  1. 

On  marriage.— Before  1883  on  the  marriage  of  a 
woman  entitled  to  shares,  the  shares  became  vested 
in  her  husband:  now  they  remain  her  separate 
property  (/). 

On  the  appointment  of  new  trustees  the  shares 
must  be  transferred  to  the  new  trustees  by  an  ordinary 
transfer.  They  cannot  be  vested  in  the  new  trustees 
by  a  vesting  declaration  (m). 

(/)  Married  Women's  Property  Act,  1882(45  &  46  Vict.  c.  75),  s.  1. 
()«)  Trustee  Act,  L893  (56  >v  .".7  Vict.  o.  53),  s.  1l'  (:;). 
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Section  5. 
Share  Warrants. 

Under  the  Companies  Act,  1862,  it  was  probably 
illegal  to  issue  shares  payable  to  "  bearer,"  but  by  the 
Companies  Act,  1867,  s.  27,  where  shares  are  fully 
paid  the  company  may  (if  authorised  by  its  regula- 
tions) issue  share  warrants  under  seal,  stating  that 
the  bearer  of  the  warrant  is  entitled  to  the  shares 
therein  specified.  The  shares  then  become  transferable 
by  delivery  of  the  share  warrant. 

Such  share  warrants  are  (probably)  negotiable 
instruments  (Bechuanaland  Exploration  Co.  v.  London 
Trading  Bank,  [1898]  2  Q.  B.  658,  see  p.  157). 

Note  that  this  can  only  be  done  when  the  shares 
are  fully  paid.  No  stamp  duty  is  payable  on  a 
transfer,  but  a  heavy  stamp  duty  must  be  paid  when 
the  warrants  are  first  issued  (n). 

A  share  warrant  is  usually  in  the  following  form : 

THE  COMPANY,   LIMITED. 

Share  Warrant. 

This  is  to  certify  that  the  bearer  of  this  warrant  is  entitled 
to  fully  paid  shares  of  £  each  in  the  above-named 

company,  subject  to  the  regulations  of  the  company  and  to  the 
i  iitions  indorsed  hereon. 

The  conditions  indorsed  on  the  share  warrant  con- 
tain the  following  among  other  provisions : 

1.  Warrants  shall  only  be  issued  on  the  request  of  the  share- 

holder. 

2.  The  certificate  must  be  surrendered  to  the  company. 

3.  Coupons  for  dividends  shall  be  attached. 

4.  Dividends  may  be  paid  to  the  bearer  of  the  coupons. 

(n)  30s.  per  £100. 
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"When  a  share  warrant  is  issued  in  respect  of  any 
shares,  the  name  of  the  shareholder  is  struck  off  the 
register,  because  the   shareholder  thenceforth  is   the 

person  (whoever  it  may  be),  who  holds  the  share 
warrant,  and  the  history  of  the  shares  no  longer 
appears  on  the  register,  as  the  company  does  not 
know  who  the  shareholder  is,  or  who  is  entitled  to  the 
dividends.  For  this  reason,  "coupons"  are  attached 
to  each  share  warrant,  dated  with  the  dates  on  which 
dividends  will  become  payable  during  several  years 
following  the  issue  of  the  share  warrant,  and  the 
dividend  will  be  paid  on  each  such  date  to  the  person 
who  produces  the  appropriate  coupon. 

The  holder  of  a  share  warrant  is  not  strictly  a 
member  of  the  company  under  s.  23  of  the  Act  of  1SG'2 
(see  pp.  78  and  79),  because,  though  he  may  have  agreed 
to  become  a  member,  his  name  is  not  entered  on  the 
register.  But  (where  there  are  share  warrants)  the 
articles  usually  provide  that  the  holder  of  a  share 
warrant  shall  be  a  member  of  the  company  and  shall 
have  all  the  powers  of  voting,  etc.,  as  it'  he  were  on 
the  register.  He  must  produce  his  share  warrant  to 
the  company  before  lie  can  attend  any  meeting  or  vote. 


Section  6. 

Calls. 

Shares  are  frequently  issued  in  the  following  way  : 
(say)  £100,000  is  offered  to  the  public  in  1000  shares 
of  £100  each,  payable  as  to  £10  on  application,  620 
on  allotment,  another  £20  in  three  months'  time,  and 
the  remaining  £50  when  called  for. 
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The  first  three  of  these  payments  (viz.,  the  £10, 
£20  and  £20),  are  not  "  calls." 

If  the  company  wishes  to  call  in  the  whole  or  part 
of  the  remaining  £50,  the  directors  make  a  "  call." 

Each  shareholder  is  under  a  statutory  liability,  in 
the  nature  of  a  specialty  debt  (o),  to  pay  the  remain- 
ing £50  when  thus  called  upon.  The  call  is  made  in 
the  manner  specified  in  the  Articles,  usually  by  the 
directors,  who  pass  a  resolution  at  a  board  meeting 
and  direct  the  secretary  to  give  all  shareholders  notice 
of  the  call. 

If  the  call  is  made  otherwise  than  in  the  manner 
specified  in  the  Articles,  the  call  is  invalid,  and  the 
shareholder  is  not  bound  to  pay. 

Re  Cawley  &  Co.  (1889),  42  Ch.  D.  209. 

A  resolution  of  the  directors  was  passed  fixing  the  amount  of 
a  call,  but  it  omitted  to  fix  the  date  of  payment: — Held,  there 
was  no  valid  call  until  a  subsequent  resolution  was  passed,  fixing 
the  date  of  the  call. 

Mere  trifling  irregularities  will  not  make  a  call 
invalid,  and  the  Articles  may  provide  that  a  call  shall 
be  good  in  spite  of  any  irregularity. 

Dawson  v.  African  Consolidated  Co.,  [1898]  1  Ch.  6. 

The  Articles  of  the  company  contained  a  clause  the  same  as 
clause  99  on  p.  46  ante.  Three  of  the  directors  made  a  call. 
One  of  them  happened  to  be  disqualified  by  having  parted  witli 
his  qualification  shares  for  a  few  days: — Held,  the  call  was 
good. 

The  Articles  may  also  provide  that  if  a  call  is  not 
paid  when  due,  interest  will  be  charged  at  a  certain  rate. 

The  power  to  make  a  call  is  in  the  nature  of  a  trust 

(o)  S.  16  of  Act  of  1862. 
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to  be  exercised  by  the  directors  for  the  benefit  of  the 
company-.  If,  therefore,  a  call  is  made,  not  for  the 
benefit  of  the  company,  but  for  the  advantage  of  the 
directors,  the  call  may  be  prevented  by  an  injunction, 
or  the  directors  may  be  compelled  to  hand  over  for  the 
benefit  of  the  company  the  advantage  gained  by  them. 
The  following  is  an  example  of  a  call  properly  made. 

New  Zealand,  etc.  Co.  v.  Peacock,  [1894]  1  Q.  B.  622. 

The  A.  company,  in  accordance  with  powers  in  its  Memo- 
randum, sold  its  undertaking  to  the  B.  company  for  shares  in  the 
B.  company.  Some  of  the  capital  of  the  A.  company  had  not  been 
called  up,  and  the  A.  company  called  up  this  capital  for  the 
purpose  of  paying  it  over  to  the  B.  company.  Some  of  the  share- 
holders objected  : — Held,  the  call  was  good. 

In  the  following  case  the  call  was  held  to  have  been 
imjiroperly  made. 

Alexander  v.  Automatic  Telephone  Co.,  [1900]  2  Ch.  56. 

The  directors  paid  up  nothing  on  their  own  shares,  but  made 
all  the  other  shareholders  pay  3s.  Gd.  on  each  share,  partly  on 
allotment,  and  partly  by  a  call.  The  directors  did  not  tell  the 
other  shareholders  of  this  difference  .-—Held,  this  was  a  breach 
of  trust,  and  the  directors  must  pay  to  the  company  3s.  6'/.  on 
each  of  their  shares. 

The  directors  may  ( if  authorised  by  the  regulations) 
allow  shareholders  to  pay  up  the  amount  due  on  their 
'nuns  before  any  < *;»  1 1  bas  been  made,  and  may  pay 
interest  on  the  amount  so  paid  "  in  advance  of  calls." 

lint  directors  must  only  exercise  this  power  if  it  i- 
for  the  benefit  of  the  company. 

Sykes'  Case  (1872),  V)  Eq.  255. 

The  company  had  no  money  wherewith  to  pay  the  directors' 
fee?.  The  directors  therefore  paid  into  the  company's  bank  the 
amounts  remaining  due  on  their  shares,  and  on  the  same  day  \  aid 
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the  amount  to  themselves  in  payment  of  their  fees  : — Held,  this 
payment  W:IS  llot  for  the  benefit  of  the  company,  and  the  directors 
remained  liable  to  pay  the  amount  as  still  due  on  their  shares. 

A  shareholder  who  has  paid  up  money  in  advance  of 
calls,  becomes  a  creditor  of  the  company  for  the  amount 
due  to  him  as  interest ;  therefore,  if  there  are  no  profits, 
the  interest  must  be  paid  out  of  capital  (Loch  v.  Queens- 
land Co ,  [1896]  A.  C.  461). 

Calls  cannot  be  made  until  the  minimum  subscrip- 
tion (  jj)  has  been  subscribed  (Companies  Act,  1900,  s.  6). 

Calls  must  be  paid  in  cash  :  otherwise  the  shareholder 
will  remain  liable  on  the  winding-up  of  the  company. 
If,  however,  cash  to  the  amount  of  the  call  is  actually 
due  from  the  company  to  the  shareholder  for  his 
services,  the  call  may  be  set  off  against  this  amount, 
for  the  transaction  amounts  to  a  payment  in  cash. 

On  a  transfer  of  shares,  the  transferee  is  under  an 
implied  contract  to  indemnify  the  transferor  against 
subsequent  calls  (q).  If,  however,  the  call  was  made 
before  the  transfer,  but  payable  after  the  transfer,  the 
transferor  apparently  remains  liable  to  pay  the  call ;  for 
a  transferor  "  transfers  his  rights  to  future  payments 
and  his  liability  to  future  calls"  (National  Bank  of 
Wales,  [1897]  1  Ch.  306). 

The  date  when  a  call  is  "made,"  depends  on  tlie 
Articles  of  the  company.  If  these  are  silent,  the  date 
of  the  resolution  of  the  directors  is  usually  the  date  of 
the  call ;  but  it  depends  on  the  practice  of  the  com- 
pany ( /• ). 

( j,)  See  p.  70.  (q)  See  p.  104. 

(r)  Buckley,  p.  509  ;  Rawlins  and  Macnaghten,  p.  474. 
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If  a  call  is  not  paid  within  twenty  years  utter  it  is 
made,  the  claim  of  the  company  is  barred  under  tin- 
Statute  of  Limitations.  Debts  due  from  the  company 
cannot  as  it  rule  be  set  oft*  against  calls.     See  p.  237. 

Section  7. 

Forfeiture. 

The  directors  have  no  power  to  declare  the  shares  of 
any  member  to  be  forfeited  unless  such  power  is  given 
them  by  the  Articles.     See  Article  21,  on  p.  32. 

The  Articles  usually  provide  that  if  a  sharehold'i 
does  not  pay  calls,  his  shares  may  be  declared  forfeited. 
The  shares  then  become  the  property  of  the  company, 
and  may  be  sold  for  any  price  they  will  fetch.  That  is 
to  say,  forfeited  shares  may  be  re-issued  at  a 
discount. 

Morrison  v.  The  Trustees  Corporation,  W.  X.  (1898)  L", !. 

Several  £10  shares  with  £3  paid  were  forfeited.  The  directors 
sold  them  to  other  shareholders  (as  £5  5s.  shares  with  E2  5s.  paid) 
for  £1  10s.  each :— Held,  this  sale  was  good. 

A  purchaser  of  forfeited  shares  cannot,  as  a  rule, 
vote  until  all  arrears  of  calls  are  paid  (Randt  <!<>l</  < '  . 
v.  Wainwright,  L901,  1  Ch.  184). 

Forfeited  shares  cannot  be  cancelled  without  leav< 
of  the  court,  as  this  would  amount  to  a  reduction  of 
capital. 

This  power  too  is  in  the  nature  of  a  trust  to  be  exer- 
cised for  the  benelit  of  the  company.  Tims,  if  shares 
are  declared  forfeited  for  the  purpose  of  relieving  a 
friend  from  liability,  the  forfeiture  may  be  set  aside. 
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Re  Esparto  Trading  Co.  (1879),  12  Ch.  D.  191. 
H.  and  G.  were  given  certain  shares  to  qualify  them  as  directors. 
They  paid  nothing  on  the  shares.  Later,  the  company  was  not 
doing  well,  and  H.  and  G.  askel  the  directors  to  cancel  their 
shares.  This  was  done  : — Held,  H.  and  G.  were  liable  to  pay  the 
whole  nominal  amount  of  their  shares. 

And  it  seems  that  shares  cannot  be  forfeited  except 
for  non-payment  of  calls  or  other  similar  reason,  as 
any  attempt  to  forfeit  shares  for  any  other  reason  would 
probably  amount  to  a  purchase  of  its  shares  by  the 
company  (Trevor  v.  Whitworih,  12  A.  C.  at  p.  417). 

Though  forfeiture  is  in  the  nature  of  a  penalty,  equity 
will  not  relieve  a  shareholder  from  forfeiture  if  it  is 
duly  and  bond  fide  declared. 

Sparks  v.  Liverpool  Waterworks  Co.  (1807),  13  Ves.  -428. 

By  a  byelaw  of  an  incorporated  company,  shares  were  to  be 
forfeited  if  calls  were  not  complied  with  within  ten  days.  S.  was 
absent  from  London  for  twenty-seven  days  after  the  call  was  made. 
His  shares  were  forfeited : — Held,  S.  cannot  be  relieved  from  the 
forfeiture. 

But  a  slight  irregularity  will  make  the  forfeiture  void 
(unless  it  is  the  company  itself  that  tries  to  say  that  the 
forfeiture  is  bad),  and  the  shareholder  may  bring  an 
action  for  annulment  of  the  forfeiture. 

Garden  Mining,  etc.,  Co.  v.  McLister  (1875),  1  App.  Cas.  39. 

Three  directors  declared  certain  shares  forfeited  :  but  two  of 
the  three  had  been  re-elected  at  a  meeting  of  which  the  proper 
notice  had  not  been  given  (three  directors  were  a  quorum)  : — 
Held,  the  forfeiture  was  bad. 

Or  he  may  (if  the  Articles  so  provide)  prove  for 
damages  on  the  winding-up  of  the  company  {Re  New 
Chile,  etc.  Co,  (1889),  45  ( !h.  D.  598. 
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Any  clause  in  the  Articles  is  void  which  provides  thai 
a  shareholder  shall  forfeil  bis  shares  if  be  takes  any 
proceedings  againsl  the  company, or  which  in  any  way 

restricts  the  right  of  a  shareholder  to  present  a  petition 
for  winding  up   the  company   [Peverill   Gold   Mi 
Limited,  [1898]  1  Ch.  122). 

If  shares  are  forfeited,  the  company  cannot  sue  the 
shareholder  for  the  calls  which  he  lias  not  paid,  unless 
the  Articles  expressly  so  provide  (.s).  If  they  do,  he 
cannot  be  sued  as  a  contributory,  for  he  has  ceased  to 
be  a  member,  but  he  may  be  sued  as  an  ordinary 
debtor  to  the  company. 

Ladies  Dress  Association  v.  Pulbrook,  [1900]  2  Q.  13.  376. 

A.'s  shares  were  forfeited  for  unpaid  calls.  More  than  one 
year  afterwards  the  company  was  wound  up.  If  A.'s  liability 
depended  on  his  being  a  contributory  to  the  company,  he  could 
not  be  made  to  contribute  after  ceasing  to  be  a  member  for  one 
year : — Held,  A.  was  liable  as  an  ordinary  debtor,  and  could  be 
sued. 

Section   8. 

Surrender. 

The  articles  frequently  give  power  to  the  directors 
to  accept  surrenders  of  shares  ;  this  relieves  them  from 
going  through  the  formality  of  forfeiture,  if  the  share- 
holder is  willing  to  surrender  the  shares.  But  a  sur- 
render can  only  be  accepted  where  a  forfeiture  would 
be  justified  {Belli  rby  v.  Ron-land  and  Marwood's  Co., 
Limited,  1902,  2  Ch.  14). 

The  surrender  will  be  void  if  it  amounts  to  a 
purchase  of  the  shares  by  the  company,  or  if  it    is 

(s)  See  Revised  Table  A.,  clause  28  (Appendix  I!.). 
C.L.  I 
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accepted  for  the  purpose  of  relieving  a  member  from 
his  liabilities  (Lord  Wcdlscourts  Case,  1899,  W.  IS". 
258). 

Section  9. 
Lien. 

The  Articles  generally  provide  that  the  comrmny 
shall  have  a  first  lien  on  the  shares  of  each  member 
for  his  debts  and  liabilities  to  the  company.  See 
Article  26,  on  p.  33. 

The  effect  of  this  is  to  give  a  mortgage  or  charge 
to  the  company  over  the  shares  of  each  member  to 
secure  any  debt  which  may  be  due  from  the  member 
to  the  company.  The  lien  also  extends  to  the  dividends 
on  the  shares. 

Power  should  also  be  given  to  the  company  to 
enforce  the  lien  by  sale.  For  though  the  company 
lias  a  mortgage  there  is  some  doubt  whether  it  is  a 
mortgage  by  deed,  and  if  it  is  not,  no  power  of  sale  is 
implied  under  s.  19  of  the  Conveyancing  Act,  1881. 

The  company  cannot  enforce  its  lien  by  forfeiture  : 
for  this  would  amount  to  foreclosure  without  an  order 
of  the  court.  Any  clause  in  the  Articles  giving  the 
company  power  to  do  so  (except  where  the  lien  is  for 
unpaid  calls),  would  probably  be  void  (see  p.  112,  ante). 

If  the  company  has  a  lien  on  A.'s  shares  for  a  debt, 
.and  A.  raises  the  money  from  B.  to  pay  the  debt,  A. 
may  call  upon  the  company  to  assign  their  lien  to  B. 

Everett  v.  Automatic  Co.,  [1S92]  3  Ch.  506. 

E.  owed  £4670  to  the  company.  The  company  pressed  for 
payment  and  threatened  to  sell  E.'s  shares.  H.  agreed  to  pay  the 
£1670  to  the  company,  and  £300  to  E.  fur  the  shares,  on  condition 


,  Shares.  115 

thai  the  company  transferred  their  lien  on  the  snares  to  him  I II.  i. 
The  c  >mpany  refuse  1  to  do  this  :  —Held,  the  company  was  bound 
to  transfer  its  lien. 

Priority. — If  a  shareholder  mortgages  his  shares  and 
the  mortgagee  gives  notice  to  the  company,  and  then 
the  shareholder  incurs  a  liability  to  the  company,  the 
mortgage  has  priority  over  the  lien  to  the  company. 

Bradford  Banking  Co.  v.  Briggs  (1880),  12  App.  Cas.  29. 

The  Articles  gave  the  company  a  "first  and  paramount  lien" 
over  the  shares  for  calls,  etc.  A  shareholder  deposited  his  share 
certificates  with  the  hank  as  security  for  an  overdraft.  The  bank 
gave  notice  to  the  company.  Then  the  shareholder  became  in- 
debted to  the  company  for  calls.     The  company  claimed — 

(1)  a  first  lien  by  agreement ; 

(2)  that  it  need  not  take  notice  of  any  trust : — 

Held,  the  bank  have  priority.  The  notice  was  not  "  notice  of  a 
trust." 

But  the  regulations  may  provide  that  any  mortgagee 
who  takes  with  notice  of  the  company's  lien,  may  be 
postponed  to  that  lien. 

The  Articles  should  give  the  company  a  lien  for  all 
sums  in  which  a  shareholder  be  "indebted"  to  the 
company.  This  is  better  than  the  word  "  due,"  for 
this  reason  :  Suppose  a  shareholder  owes  money  to  the 
company  and  gives  a  bill  of  exchange  payable  in  six 
months,  the  debt  is  not  due,  though  the  shareholder  is 
indebted,  so  that  lien  will  only  attach  if  "  indebted  "  is 
used  (Buckley,  p.  529). 

The  company  may  enforce  the  lien  against  the 
registered  shareholder  even  though  he  is  only  a  trusj 
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New  London  and  Brazilian  Bank  v.  Brocklebank  (IS82), 
21  Ch.  D.  302. 

The  trustees  of  a  marriage  settlement  invested  some  of  the 
trust  funds  in  123  £20  shares  in  the  company.  The  Articles 
contained  clause  26  on  p.  33,  and  also  provided  that  the  lien 
should  apply  to  a  debt  due  from  a  member  jointly  with  other 
persons  who  were  not  members.  One  of  the  trustees  was  a 
partner  of  a  firm  which  owed  money  to  the  company : — Held, 
the  company  has  a  lien  for  the  partnership  debt  over  the  123 
shares. 

But  the  lieu  of  the  company  would  not  prevail  if  the 
company  had  notice  of  the  trust  before  the  debt  to  the 
company  was  incurred. 

If  a  shareholder  sells  his  shares,  they  do  not  become 
subject  to  a  lien  for  debts  incurred  by  him  subsequently 
to  the  transfer,  even  though  the  company  refuse  to 
register  the  transfer. 

If  he  only  sells  some  of  his  shares  the  buyer  can 
insist  on  the  company  paying  itself  first  out  of  the 
shares  which  are  not  sold  {Gray  v.  Stone  and  Funnel! 
(1893),  69  L.  T.  282). 

The  death  of  a  shareholder  does  not  destroy  lien  ; 
in  fact,  the  lien  is  good  if  it  is  first  imposed  after  his 
death  {Allen  v.  Gold  lleefs,  [1900]  1  Ch.  656;  see 
P-  53). 
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CHAPTER   IX. 

CAPITAL. 


The  word  "  capital  "  is  used  in  several  senses — 

(1)  Nominal  capital  =  the  nominal  value  of  the 
shares  which  the  company  is  authorised  to  issue  by 
its  3Iemorandum.  This  must  be  stated  in  the  Memo- 
randum, and  also  each  year  in  the  annual  list  of 
members  (a), 

(2)  Issued  capital  =  the  nominal  value  of  the  shares 
actually  issued. 

(3)  Paid-up  capital  =  the  amount  paid  up  or  credited 
as  paid  up  on  the  shares. 

(4)  Capital  assets  =  the  actual  property  of  the 
company. 

(5)  Debenture  capital  =  The  amount  borrowed  by 
the  company  and  secured  by  debentures. 

This  is  qoI  .i  proper  use  of  the  word  "capital,"  as  borrowed 
money  is  not  capital  at  all. 

Section  1. 

Classes  of  Capital. 

The  capital  may  bo  divided  into  different  classes  of 
shares,  or  it  may  consist  wholly  or  partly  of  stock 
(see  p.  121).  This  may  be  provided  either  in  the 
Memorandum  or  in  the  Articles.  Usually  the  Memo- 
randum ^rives  the  company  power  to  divide  the  capital 
(<0  Act  of  1862,  s.  26. 
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into  classes  with  special,  qualified  or  deferred  rights, 
and  the  Articles  specify  the  rights  of  each  class  of 
shareholders.  If  no  power  is  given  to  sub-divide 
capital  either  in  the  Articles  or  in  the  Memorandum, 
the  company  can  give  itself  power  to  do  so  by  alter- 
ing its  Articles  {Andrews  v.  Gas  Meter  Co.,  [1897]  1  Ch. 
361).     See  p.  52. 

If  the  rights  of  the  various  classes  are  fixed  in  the 
Memorandum,  the  company  cannot  change  their  rights 
without  leave  of  the  court,  unless  the  Memorandum 
itself  gives  the  company  power  to  vary  the  rights 
{Be  Welsbach  Co.,  [1904]  1  Ch.  87).     See  p.  124. 

Capital  is  frequently  divided  into — 

(1)  Preference  shares ; 

(2)  Ordinary  shares ; 

(3)  Deferred  shares. 

1.  Preference  shares. — The  holder  of  preference 
shares  is  usually  entitled  to  a  fixed  dividend  of,  say, 
five  per  cent,  before  any  dividend  is  paid  on  the 
ordinary  shares.  But  if  so,  he  is  not  entitled  to  more 
than  his  five  per  cent,  however  prosperous  the  com- 
pany may  be. 

Preference  shares  are  either  cumulative  or  non- 
cumulative.  AYhere  they  are  cumulative,  then,  if  the 
profits  of  the  company  in  any  year  are  not  sufficient 
to  pay  the  fixed  dividend  on  the  preference  shares, 
the  deficiency  must  be  made  up  out  of  the  profits  of 
subsequent  years. 

Preference  shares  are  presumed  to  be  cumulative, 
and  ambiguous  language  in  the  Articles  will  not  be 
enough  to  make  them  non-cumulative. 
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Foster  v.  Coles,  1!  06,  W.  X.  107,  and  12  T.  L.  It.  555. 

The  articles  originally  provided  that  the  preference  shares  should 
be  cumulative.  The  articles  were  altered  on  re-construction  and 
the  word  ''cumulative"  was  omitted: — Held,  they  were  still 
cumulative,  as  there  was  no  express  contrary  intention. 

lint  they  may  be  made  non-cumulative  by  express 
provision  or  by  any  language  which  is  sufficiently 
clear. 

Staples  v.  Eastman  Photo.  Co.,  [1896]  2  Ch.  303. 

The  Articles  piovided  that  '-The  holders  of  preference  shares 
shall  he  entitled  out  of  the  net  profits  of  each  year  to  a 
preference  d.vidend  at  the  rate  of  ten  per  cent,  per  annum  : — 
Held,  this  was  sufficient  to  make  the  shares  non-cumulative. 

If  the  preference  shares  are  made  "  preferential  as 
to  capital,"  then,  on  the  winding-up  of  the  company, 
the  preference  shares  are  paid  off  in  full  before  the 
ordinary  shares  get  anything.  Otherwise  they  are  paid 
off  equally  with  the  ordinary  shares. 

Welton  v.  Saffery,  [1897]  A.  C.  299,  at  p.  309. 

The  original  shares  were  issued  to  the  directors  only.  Later, 
more  shares  were  issue  1  as  "ordinary,"  "discount"  and  "bonus" 
share-;.  The  "discount"  shares  were  i.-suel  at  a  discount,  the 
bonus  shares  for  nothing.  These,  of  course,  had  to  be  paid  up 
in  full,  but  the.  holders  conteuded  that  they  Mel  only  pay  up 
sufficient  to  pay  off  the  debts,  and  need  not  pay  the  leal  ol 
amount  due  on  their  shares  for  the  purpose  of  making  an  equal 
division  among  the  shareholders  : — Held,  the  company  could  have 
issued  shares  if  it  like  1,  which,  after  the  debts  had  been  paid, 
should  he  i  aid  in  fidl  befoie  any  other  shares ;  but  the  company 
had  not  done  so.  Therefore  the  whole  capital  must  he  paid  up, 
and  the  surplus,  after  paying  off  the  debts,  divided  equally  among 
the  shareholders. 

2.  Ordinary  shares. — Generally  the  gieatei  part  of 

the  net  profits  of  the  company,  alter  paying  the  fixed 
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dividend  on  the  preference  shares  (if  any),  are  paid 
as  dividend  on  the  ordinary  shares. 

As  to  how  such  dividends  are  paid,  see  pp.  128  to  134. 

3.  Deferred  shares  or  founders'  shares. — These 
shares  are  usually  entitled  to  a  proportion  of  the  profits 
if  the  dividend  on  the  ordinary  shares  amounts  to 
more  than  a  fixed  amount,  e.g.,  the  deferred  shares 
may  be  entitled  to  half  the  profits  after  a  dividend  of 
ten  per  cent,  has  been  paid  on  the  ordinary  shares. 

Deferred  shares  are  usually  taken  by  the  promoters. 
Sometimes  they  are  allotted  to  them  as  fully  paid  up 
in  consideration  of  their  bearing  the  expenses  of  pro- 
motion, or  they  may  be  issued  by  way  of  bonus  or 
commission  to  persons  who  subscribe  for  ordinary 
shares.  In  either  of  these  cases  a  contract  or  par- 
ticulars of  a  contract  must  be  filed  with  the  registrar 
under  the  Companies  Acts,  1900  and  1907,  and  the 
number  of  founders'  shares  must  be  stated  in  the 
prospectus  or  statement  in  lieu  of  prospectus  (h). 

4.  Reserve  capital. — By  the  Companies  Act,  1879, 
s.  5,  a  limited  company  may  by  special  resolution 
declare  that  any  portion  of  its  capital,  which  has  not 
been  already  called  up,  shall  not  be  capable  of  being 
called  up  except  in  the  event  of  and  for  the  purpose  of 
the  company  being  wound  up. 

That  is,  reserve  capital  is  capital  which  cannot  be 
called  in  except  on  winding  up. 

Reserve  capital  cannot  be  turned  into  ordinary 
capital  without  leave  of  the  court,  and  it  cannot  be 
dealt  with  or  charged  by  the  directors. 

(6)  See  p.  84. 
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Bartlett  v.  Mayfair  Property  Co.,  [1898]  21     .28. 

The  company  by  special  resolution  declared  thai  £5  out  of  e 
£10  share  should  be  reserve  capital.    The  c  >m[iany  then  issued 
debentures  charging  its  undertaking  and  property,  including 
uncalled  capital: — Held,  the  reserve  capital  of  £5  per  share  was 

not  charged,  and  the  debenture  holders  had  not  therefore  a  first 

claim  upon  it. 

« 

5.  Stock. — When  shares  have  been  fully  paid  up, 
they  may  be  turned  into  stock  (c).  Stock  is  not 
divided  into  equal  parts  or  shares,  and  the  divisions 
are  not  numbered,  but  it  may  be  divided  into 
any  amounts.  Thus  it  would  be  possible  to  hold 
£10  6s.  8d.  of  stock,  though  the  shares  had  originally 
been  £100  shares. 

It  may  be  either  (1)  registered  stock. 

Then  a  register  ot  stockholders  is  kept,  and  ttock  certificates 
similar  in  form  to  share  certificates,  are  granted,  and  the  stock  is 
transferred  by  similar  transfers,  and  the  dividends  are  paid  in  the 
same  way  as  in  the  case  of  shares. 

Or  (2)  unregistered  stock. 

Then  share  warrants  are  issued   to   the  holders,   and   the.M 
transferable  by  delivery. 

Stockholders  are  members  of  the  company,  and  can 

vote  at  meetings,  but  if  the  stock  is  unregistered  they 
must  prove  their  righl  to  the  stock  before  voting. 

The  difference  between  shares  and  stock  is  explained 
by  Lord  Cairns  in  Morrice  v.  Aimer  (1871),  10  Ch. 
App.  148,  at  p.  1")  I  : 

•■  The  use  of  the  term  'stock,'  merely  denotes  thai  the  company 
have  recognised  the  fact  of  the  complete  paymenl  of  the  shares, 

and    that  the   time   has  come  when   tb(Se   shales   may   be  assigned 
(c)  Notice  must  be  given  to  the  Registrar  (Act  of  18GL'.  s.  28). 
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in  fragments,  which  for  obvious  reasons  could  not  be  permitted 
before,  but  that  stock  shall  still  be  the  qualification,  e.g.,  of 
directors  who  must  possess  a  certain  number  of  shares,  arid  that 
the  meetings  shall  be  of  persons  entitled  to  this  stock  who  meet 
and  vote  as  shareholders,  in  the  propoition  of  shares  which  would 
entitle  them  to  vote  before  the  consolidation  into  stcck." 

And  it  was  there  held  that  a  bequest  of  shares  in  a 
company  would  include  stock. 

Section  2. 

Increase  and  Alteration  of  Capital. 

By  the  Companies  Act,  18G2  (25  &  20  Vict.  c.  89), 
s.  12,  a  company  may  increase  or  alter  its  capital  if 
authorised  to  do  so  by  its  regulations.  No  special 
method  is  specified  in  the  Act.  (Contrast  this  with 
reduction  which  must  be  by  special  resolution,  con- 
firmed by  the  court.)  Xotice  must  be  given  to  the 
Registrar. 

If  the  regulations  do  not  authorise  the  company  to 
increase  or  alter  its  capital,  it  may  alter  its  articles 
by  special  resolution  and  give  itself  the  power  to  do 
so  (d).  The  new  capital  may  consist  of  preference, 
ordinary  or  deferred  shares,  provided  there  is  nothing 
in  the  Memorandum  to  prevent  it.  If  there  is,  the 
Memorandum  may  be  altered  by  leave  of  the  court. 

Capital  is  altered  when  it  is  transferred  from  one 
class  of  capital  to  another,  or  where  shares  are 
consolidated. 

E.g.  every  20  Is.  shares  are  turned  into  one  £1  share. 

Or  subdivided. 

00  The  alteration  of  the  articles  and  of  the  capital  may  be  effected 
by  one  resolution  :  Campbell's  Case  (1873).  L.  I{.  '.)  Ch.  Ap.  at  p.  21. 
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E.g.  every  £1  share  is  turned  into  20  Is.  shares.    This  can 
done  under  s.  HI  of  the  Act  of  1807,  provided  the  prop 
the  amounts  paid  and  unpaid  remain  the  same. 

Capital  is  increased  when  a  company  has  issued  all 
its  authorised  capital  and  requires  more  funds,  e.g., 
to  extend  its  business.  Thus,  the  capital  may  be 
increased  from  £20,000  in  20,000  ordinary  shares  of 
£1  each,  by  the  addition  of  £10,000  in  100  live  per 
cent,  preference  shares  of  £100  each. 

On  sub-division  of  shares,  preferential  rights  may 
be  attached  to  one  part  of  each  old  share ;  e.g.,  each 
old  share  may  be  divided  into  one  preferred  share  and 
one  deferred  share:  or  the  capital  may  be  otherwise 
re-organised,  provided  that  if  it  should  be  necessary 
to  alter  the  Memorandum,  the  leave  of  the  court  i  - 
required  and  a  resolution  passed  by  a  three-quarters 
majority  of  any  class  of  shareholders  whose  rights  will 
be  prejudiced  (e). 

Section  3. 

Reduction  of  Capital. 

Where  some  of  the  capital  of  the  company  has  been 
lost,  the  company  ought  not  to  pay  dividends  out  of 
its  proiits  without  making  provision  for  this  loss.  If 
the  loss  is  very  great,  this  would  practically  make  it 
impossible  for  the  company  to  pay  dividends  at  all  : 
consequently  the  company  is  given  power  to  write  i  it' 
the  lost  capital  and  pay  dividends  without  regard  to 
this  loss. 

Reduction  of  capital  was  not  allowed  by  the  Act  of 
18G2.     The  capital  was  Looked  upon  as  the  inviolable 

(e)  Act  of  1907,  s.  :J9(1). 
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fund  for  the  protection  of  creditors,  but  by  the  Com- 
panies Act,  1807  (30  &  31  Vict.  c.  131),  s.  9,  amended 
by  the  Act  of  1877,  a  company  may  reduce  its  capital, 
if  its  regulations  contain  power  to  do  so.  It  is  not 
sufficient  that  the  Memorandum  contains  power  to 
reduce,  unless  the  Articles  provide  for  it  also  (Re 
Dt  xine  Patent  Packing  Co.,  [1903]  W.  N.  82).  If  they 
do  not,  they  must  be  altered  by  special  resolution. 

The  sanction  of  the  court  is  necessary  whenever 

the  rights  of  creditors  are  affected  by  the  reduction. 

The  company  can  reduce  without  leave  of  the  court — 

(1)  by  forfeiting  shares  on  which  there  is  a  liability  ; 

{-)  °y  PayiQg  °ff  capital  out  of  profits  on  the  footing  that  it 

may  be  called  up  again  (/)  ;  or 
(3)  by  cancelling  shares  which  have  not  been  taken  up. 

The  company  must  obtain  leave  of  the  court  for 
reduction  where  it  is  proposed  to  do  so — 

(1)  by  reducing  the  liability  of  members  for  uncalled  capital ; 

(2)  by  paying  off  capital  out  of  capital  (if)  ; 

(3)  by  writing  off  lost  capital. 

The  following  recent  case  shows  how  capital  may 
be  reduced  by  leave  of  the  court,  and  may  be  altered 
in  two  ways  : 

(/)  This  must  be  done  by  special  resolution  (Act  of  1880,  s.  '3), 
otherwise  a  tenant  for  life  can  treat  it  as  profit :  Re  1'iercy,  1907, 1  Ch. 
289.  In  any  case  it  is  not  really  a  reduction  of  capital,  except  in  the 
hut  it  reduces  the  "  paid-up  capital." 

(;/)  In  Be  Calgary  and  Edmonton  Land  Co.,  1906.  1  Ch.  141. 
Buckley,  J.,  held  that  this  could  only  be  accomplished  by  means  of 
two  orders,  one  sanctioning  the  reduction  and  a  second  approving  the 
minute  after  the  reduction  is  accomplished;  but  this  decision  lias  not 
met  with  the  approval  of  other  judges.  See  Lees  Brook  Spinning  Co., 
1906,  2  Ch.  394  (Swine-en  Eady.  J.);  Anglo-Italian  Bank,  1906, W.N. 
202  (Wabbihgton,  J.);  and  General  Industrials  Co.,  1907,  W.  N.  23 
(Pai:ker,  J.). 
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Re  Welsbach  Incandescent  Co.,  [1904]  1  Ch.  87. 

By  the  Memorandum,  the  capital  was  to  be  £3,500,000  divi 

into — 

(1)  15  five  per  cent,  cumulative  preference  shares  ; 

(2)  £1  ordinary  shares  to  be  paid  seven  per  cent,  after  (1) ; 

(3)  £1  deferred  shares  to  be  paid  seven  per  cent,  after  ('_'; ; 
and  the  rights  of  the  different  classes  might  be  modified  by  spi 
resolution. 

£2,000,000  of  the  capital  was  lost. 

A  special  resolution  was  passed  that  the  capital  be  reduced  to 
£1,345,000  divided  into— 

(1)  preference  shares  of  13s.  each  ; 

(2)  ordinary  shares  of  5s.  each  ; 

(3)  deferred  shares  of  Is.  each ; 

(i.e.,  each  £1  ordinary  share  became  a  5s.  share,  etc.). 
Then  by  a  special  resolution  all  these  were  turned  into  stock, 
and  each  £2  of  stock  was  re-converted  into  one  £1  six  per  cent, 
preference  share,  and  one  £1  ordinary  share  : — Held,  resolution 
confirmed :  the  court  being  satisfied  that  the  £2,000,000  had  been 
really  lost,  and  that  the  scheme  was  fair  and  reasonable. 

The  most  usual  form  of  reduction  is  an  "  all  round 
reduction";  i.e.,  the  lost  capital  is  written  off 'all  the 
shares  in  proportion  to  their  nominal  value:  but  it 
may  be  written  off  one  class  of  shares  and  not  oft* 
others. 

Re  Quebrada  Copper  Co.  (1888),  40  Ch.  D.  363. 

The  company  losl  tal,  and  passed  a  resolution  to  write 

it  all  oil'  the  ordinary  shares,  ami  not  to  touch  the  preference 
shares: — Held,  resolution  confirmed;  but  only  after  full  notice 
of  the  effect  of  this  resolution  had  been  given  to  all  the  share- 
holders. 

Neither  form  of  reduction  will  lie  allowed  if  it  i- 
unfair  to  any  class  of  shareholders. 

Barrow  Haematite  Co.,  [1900]  2  Ch.  846. 
The  capital  was  divide!   into  preference  an  1  ordinary  b1  ares. 
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The  preference  shares  had  no  preference  as  to  capital,  and  no 
voting  power.  No  dividends  had  ever  been  paid  on  the  ordinary 
shares.  A  resolution  was  passed  to  reduce  the  capital  by  one- 
quarter  all  round  : — Held,  this  was  not  fair  on  the  preference 
shareholders.     Resolution  not  confirmed. 

But  the  fact  that  the  shares  were  never  paid  for 
in  cash  will  not  prevent  the  reduction,  if  a  proper 
contract  was  filed  under  s.  7  of  the  Act  of  1900  {Be 
Omnium  Investment  Co.,  1895,  2  Ch.  127),  nor  the 
fact  that  the  voting  power  will  be  altered  (Be  Cohner, 
Ltd.,  1897,  1  Ch.  524). 

Form  of  proceedings  to  obtain  the  sanction  of 
the  court. — The  special  resolution  is  first  passed. 
Then  the  company  must  apply  to  the  court  by  petition 
to  confirm  the  resolution. 

The  petition  is  in  the  following  form  : 

Ik  the  High  Court  of  Justice. 

Chancery  Divisipn. 
In  the  Matter  of  the  Blank  Company.  Limited  and  Reduced, 

and 
In  the  Matter  of  the  Companies  Act,  1867, 

and 
In  the  Matter  of  the  Companies  Act,  1877. 
To  His  Majesty's  High  Court  of  Justice. 

The  humble   petition   of    the   Blank  Company,   Limited    and 
Reduced,  showeth  as  follows  : 

(1)  Your  petitioner,  the  above-named  com] 'any,  -was  incor- 
porated, etc. 

Here  state  :  The  nature  and  history  of  the  company. 
The  special  resolution. 

Facts    showing    that   it   is    a    proper    case    for 
reduction. 
An  inquiry  is   ordered  as  to  the  debts  and  liabilities   of  the 
company. 

AU  the  creditors  must  consent  or  bs  paid  off. 
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If  the  order  is  made,  and  the  petition  confirmed, 
the  order  must  be  advertised,  and  the  words  "and 
reduced"  added  to  the  name  of  the  company  for  a 
short  period  (Companies  Act,  1867  (30  &  3L  Vict. 
c.  31),  s.  10).  But  the  addition  of  these  words  may 
be  dispensed  with,  eg.  if  the  company  is  carrying 
on  business  abroad  (Sumatra  Tobacco  Co.,  1898,  W.  N. 
SO).  The  object  of  the  addition  of  these  words  is  to 
give  notice  to  creditors  who  may  be  giving  credit  to 
the  company  on  the  faith  of  the  amount  of  capital 
which  appears  in  the  Memorandum. 
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CHAPTER  X. 

DIVIDENDS. 


Dividends  are  the  profits  of  trading  divided  among 
the  members  in  proportion  to  their  shares. 

The  proportion  may  be  determined  by  agreement  in 
the  Articles  ;  if  not,  dividends  are  paid  on  each  share 
in  proportion  to  the  nominal  value  of  that  share,  without 
reference  to  the  amount  paid  up  on  it. 

Oakbank  Oil  Co.  v.  Crum  (1882),  8  App.  Cas.  65. 

The  capitil  was  divided  into  40,000  £1  shares  fully  paib  up, 
and  20,000  £1  shares  with  5s.  only  paid  up.  A  dividend  was 
declared  in  proportion  to  the  amount  paid  up  on  the  shares: — 
Held,  this  could  not  be  done. 

The  Articles  therefore  sometimes  provide  that  the 
dividends  shall  be  paid  "  in  proportion  to  the  amounts 
paid  up  on  the  shares  held  by  them  respectively." 

The  dividends  in  each  year  on  the  ordinary  shares 
vary  with  the  amount  of  the  profits  made  by  the  com- 
pany :  but  the  dividends  on  the  preference  shares  are 
usually  at  a  fixed  rate. 

The  power  to  pay  dividends  is  not  expressly  given 
by  the  Companies  Acts,  but  it  is  inherent  in  every 
trading  company,  and  it  need  not  be  given  by  the 
Memorandum. 

The  mode  of  payment  of  dividends  is  determined  by 
the  Articles.     These  generally  provide  that  dividends 
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are  to  bo  paid  by  the  directors  with  the  sanction  of  a 
general  meeting. 

The  declaration  <>t'  a  dividend  creates  a  debt  (a)  from 
the  company  to  each  shareholder,  lor  which  he  is 
entitled  to  sue. 

Re  Severn  and  Wye  Rail.  Co.,  [1896]  1  Ch.  559. 

R.  held  share-;  in  the  company  upon  which  dividends  were 
declared  from  1832  to  1873.  These  dividends  were  never  claimed 
or  paid.  In  18(J(i,  the  que>tion  arose  whether  the  right  to  the 
dividends  was  harred : — Held,  when  a  company  declares  a 
dividend,  a  debt  immediately  becomes  payable  to  each  share- 
holder, for  which  he  cau  sue  at  law,  and  the  Statute  of  Limitations 
immediately  begins  to  run. 

The  debt  is  in  the  nature  of  a  specialty  debt,  and  is 
not  barred  until  twenty  years  have  elapsed. 

Re  Drogheda  Steam  Packet  Co.,  [1903]  1  I.  R.  512. 

Dividends  were  sued  for  more  than  six  years,  but  less  than 
twenty  years  after  they  were  declared  : — Held,  "  the  right  to  the 
shares  is  evidenced  by  a  certificate  under  the  seal  of  the  company, 
and  the  certificate  constitutes  a  specialty  obligation,  and  such 
certificate  incorporates  the  Articles  of  Association."  Therefore 
they  were  not  barred. 

The  most  important  rules  as  to  payment  of  dividends 
are  (1)  dividends  should  only  be  paid  out  of  profits  ; 
and  (2)  dividends  cannot  be  paid  out  of  capital. 

See  Re  Sharpe,  Masonic  Co.  v.  Sharpe,  [1892]  1  Ch.  154. 

Exception  :  Now  by  s.  9  of  the  Act  of  1907  where  shares  are 
issued  for  raising  money  to  be  spent  on  the  construction  of  works, 
the  company  may  pay  interesl  on  the  capital  so  raised,  though  no 
profits  are  earned,  if  the  payment  is  (1)  authorised  by  the  articles, 
(2)  sanctioned  by  the  Board  of  Trade,  and  (3)  not  more  than 
4  per  cent. 

(o)  As  between  tenant  for  life  and  remainderman  dividends  may 
bo  apportioned  (He  Ojppeuheimer,  1907,  W.  N.  51). 

C.L.  K 
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These  rules  are  clear,  but  difficulties  arise  in  deter- 
mining in  each  particular  case  whether  the  dividends 
have  really  been  paid  out  of  capital  or  not. 

Thus,  suppose  a  company  has  some  freehold  premises  which 
are  increasing  in  value,  and  leasehold  premises  which  are  decreas- 
ing, and  the  business  of  the  company  is  to  buy  and  sell  coal :  and 
suppose  the  capital  account  of  the  company  for  the  last  two  years 
shows  the  following  result : 

Capital   Account. 

For  1902.  For  1903. 

£  £ 

(1)  Leaseholds  worth  -        -  10,000  8,000 

(2)  Freeholds  worth  -        -         -10,000  11,000 

(3)  Stock  of  coal  worth      -        -  10,000  5,0<>O 

(4)  Excess    of    receipts    for    coal 

over  cost  of  coal  bought         -    5,000  15,000 

Disregarding  (1),  (2)  and  (3),  the  profits  for  1903  would  appear 
to  be  £15,000.  But  this  is  obviously  too  much,  for  the  stock  of 
coal  has  teen  lessened  by  £5000,  and  this  should  be  deducted. 
Also  the  leasehold  and  freehold  premises  together  are  woith 
£1000  less  than  in  the  previous  year,  and  this  £1000  ought  to- 
be  deducted,  making  the  profit  for  the  year  £9000.  But  whether 
this  £1000  must  legally  be  deducted  is  a  question  of  some 
difficulty. 

The  cases  seem  to  show  that  the  capital  account  and 
the  revenue  account  must  be  kept  separate. 

A  distinction  must  be  drawn  between — 

(1)  "  Circulating  capital,"  i.e.,  "  property  acquired 

or  produced  with  a  view  to  re-sale  or  sale  at 
a  profit  "  {e.g.,  the  coal  in  this  case),  and 

(2)  "Fixed  capital,"   i.e.,  "property   acquired  and 

intended  for  retention  and  employment  with 
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b  view  to  profit  "  (h)  {eg--  the  leaseholds  and 
freeholds  above). 
Both  legally  and  commercially  any  loss  of  circulating 
capital  must  l»e    accounted  for  before  the  profits  are 
ascertained. 

( lommercially  also  any  loss  or  depreciation  of  "  fixed 
capital"  .should  be  taken  into  account,  and  this  is 
generally  done  by  means  of  a  sinking  fund,  but  legally 
there  are  cases  in  which  profits  may  be  paid  away  as 
dividends  without  providing  for  loss  or  depreciation  of 
fixed  capital.  Any  improvement  or  appreciation  of 
fixed  capital  may,  however,  be  counted  as  profit. 

The  following  cases  show  the  extent  of  the  rule  : 

Lee  v.  Neuchatel  Ashpkalte  Co.  (1887),  41  Ch.  D.  p.  1. 

The  company  was  formed  to  take  over  a  concession  to  work 
asplialte,  granted  for  twenty  years,  but  renewed  in  1871  fur 
another  twenty  years.  The  concession  was  paid  for  by  100,000 
shares  and  £8000  in  cash.  The  accounts  of  1885  showed  a 
surplus  of  £17,000.  The  directors  proposed  to  pay  away  in 
dividends  £10,000  of  this,  without  making  any  allowance  for  the 
fact  that  the  concession  was  running  out: — Held,  (1)  theasstts 
had  not  depreciated  (owing  to  the  renewed  concession,  they  were 
more  valuable  than  when  the  company  was  formed);  (2)  the 
company  was  not  bound  to  make  up  in  available  assets  the  whole 
of  its  nominal  share  capital,  before  paying  dividends ;  [(3)  the 
directors  were  not  bound  to  set  aside  a  sinking  fund. 

The  next  case  carries  the  rule  further : 

Verner  v.  General  Commercial  Trust,  [1894]  2  Ch.  2C8: 

The  company  was  formed  to  purchase  investment",  and  to 
borrow  and  lend  money  and  pay  the  profits  as  dividends.  In 
1894,  the  receipts  exceeded  the,  expenditure  by  £23,000;  but 
many  of  the  investments  had  deteriorated,  making  a  loss  on  the 

(6)  Buckley,  p.  585. 
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value  of  the  assets  of  £250,000 : — Held,  "  the  statutes  do  not 
expressly  prohibit  payment  of  dividends  out  of  capital,  but  their 
provisions  are  wholly  inconsistent  with  the  return  of  capital  to 
shareholders."  The  dividend  may,  however,  be  paid  in  this  case. 
There  is  no  le^al  liability  to  have  even  a  sinking  fund. 

Note  that  in  this  case  the  investments  were  intended  to  be 
retained,  and  it  seems  only  reasonable  that  a  company  should 
not  be  bound  to  meet  every  depreciation  of  its  investments 
before  paying  dividends.  For  such  depreciation  may  often  be  only 
temporary. 

Had  the  business  of  this  company  consisted  of  speculating  in 
investments,  the  investments  would  have  been  circulating  capital, 
and  any  loss  must  have  been  accounted  for. 

The  effect  of  these  cases  has  been  explained  and 
somewhat  lessened  by  Far  well,  J.,  in — 

Bond  v.  Barrow  Haematite  Co.,  [1902]  1  Ch.  353. 

The  company  lost  £200,000  owing  to  a  lease  of  certain  mines 
becoming  useless  through  flooding,  and  £50,000  owing  to  de- 
preciation of  its  property  generally: — Held,  Vernier's  Case  does 
not  lay  down  a  general  rule  that  in  every  company  fixed  capital 
maybe  sunk  or  lost;  but  that  there  are  companies  in  which  this 
may  be  done.  The  £200,000  losses  a  loss  of  circulating  capital, 
there  being  no  difference  between  mines  of  ore  and  a  stock  of  ore. 

As  to  the  £50,000  loss,  the  burden  of  proof  is  on  the  directors  to 
show  (1)  that  it  is  fixed  capital,  and  (2)  that  in  a  company  of 
this  nature  such  fixed  capital  may  be  sunk.  Lee  v.  Neuchatel  is 
not  an  authority  for  stating  that  no  company  owning  depreciating 
property  need  ever  create  a  depreciation  fund.  In  that  case  there 
had  been  no  loss  of  assets. 

The  result  of  these  cases  is,  that  it  is  at  any  rate 
unsafe  for  directors  to  pay  away  profits  as  dividends 
without  making  some  provision  for  making  good  loss 
of  fixed  capital. 

The  balance-sheet  ought  to  be  made  out  on  sound 
business  lines.  The  proper  way  is  to  take  the  facts  as 
they  stand,  estimate  the  value  of  the  property  and  the 
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losses  sustained,  as  compared  with  the  previous  year, 
and  strike  the  balance.  If  this  is  done  bona  fide  the 
dividend  will  not  be  fraudulent,  even  if  some  of  the 
property  was  in  fact  valued  too  high. 

National  Bank  of  Wales,  [1899]  2  Ch.  670,  affirmed  as 
Dovey  v.  Cory,  [1901]  A.  C.  477. 
Bad  debts  were  included  in  the  balance-slu  let  as  assets  :  if  these 
liad  been  written  off,  no  dividends  could  have  been  paid.  The 
defendant  director  relied  on  the  statements  of  the  manager  that 
the  debts  were  ^ood: — Held,  a  director  is  not  liable  if  he  acts  on 
the  advice  of  a  person  whom  he  believes  to  be  capable  and 
honest :  and  the  defendant  was  not  liable. 

If  directors  do  pay  dividends  out  of  capital,  they 
may  be  sued  for  the  whole  amount  of  the  dividend 
actually  paid  out  of  capital.  But  they  may  recover 
from  each  shareholder  the  dividend  received  by  him,  if 
lie  knew  that  it  was  paid  out  of  capital ;  and  a  share- 
holder who  took  the  dividend  with  such  knowledge 
cannot  sue  the  directors  (Toivers  v.  African  Tug  Co., 
[1904]  W.  N.  54). 

As  to  accretions — Any  increase  in  the  value  of  the 
assets  may  be  paid  out  as  dividend. 

Lubbock  v.  British  Bank  of  South  America,  [1892]  L'Ch.  L98. 

The  company  had  part  of  its  undertaking  in  Brazil  with  a 
capital  of  £500,000.  It  sold  this  part  for  £875,000  and  agreed 
not  to  carry  on  a  similar  business.  Later,  t lie  company  paid 
£75,000  to  be  released  from  this  agreement,  so  that  the  net  profit 
nil  the  sale  (after  various  other  payments)  was  1)205,000: — Held, 
tins  may  be  distributed  as  profit.  (The judgment  of  ChittT,  J.,  al 
pp.  200,  201  should  be  read  as  to  the  mode  of  taking  accounts.) 

But  the  whole  accounts  for  the  year  must  be  taken 
into  account, 
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Foster  v.  New  Trinidad,  [1901]  1  Ch.  208. 
The  company  had  bought  up  an  old  company:  among  the 
assets  were  promissory  notes  for  $127,000  which  were  treated  in 
the  balance-sheets  as  a  had  debt  and  of  no  value.  The  notes 
were  unexpectedly  paid  up  in  full.  The  directors  proposed  to 
distribute  $100,000  of  this  as  profit :— Held,  "the  question  of 
what  is  profits  depeuds  on  the  whole  accounts  fairly  taken  for  the 
yeir,  capital  as  well  as  profit  and  loss,  and  although  dividends 
may  be  paid  out  of  earned  profits  in  proper  cases  though  there 
has  been  a  depreciation  of  capital,  an  estimated  accretion  in 
value  of  one  item  cannot  be  deemed  to  be  profits  without  reference 
to  the  whole  accounts  fairly  taken." 

On  the  whole,  in  practice,  business  principles  are 
generally  followed,  and  this  was  meant  to  he  done, 
otherwise  the  provisions  of  the  Act  of  1877  allowing 
capital  to  be  written  off  when  lost  would  be  useless  (c). 

Profits  paid  to  a  reserve  fund  remain  profits  and 
may  be  paid  as  dividends  though  there  is  a  loss  on 
capital. 

Dividends  must  be  paid  in  cash  unless  there  is 
an  express  agreement  to  accept  shares  or  debentures, 

etc. 

Hoole  v.  Great  Western  Rail.  Co.  (1867),  3  Ch.  App.  262. 

The  company  had  made  profits,  but  had  no  available  capital, 
and  proposed  to  give  the  shareholders  fully-paid  shares  instead  : 
— Held,  the  shareholders  are  entitled  to  claim  payment  in 
cash. 

"When  shares  are  transferred  at  or  near  the  time  of  a 
declaration  of  dividend,  the  agreement  usually  specifies 
whether  the  transferee  or  the  transferor  shall  get  the 
benefit  of  the  dividend.  If  the  transferee  is  to  get  the 
dividend  the  transfer  is  said  to  be  "  cum  dividend,"  if 
not,  "  ex  dividend." 

(c)Sce  p.  123. 
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1 1  there  is  no  agreement  the  buyer  is  entitled  to  all 
dividends  declared  after  the  date  of  the  agreement  for 
sale. 

Black  v.  Homersham  (1878),  4  Ex.  D.  24. 

August  1st,  sale  of  shares  by  auction  ;  by  the  conditions  of  sale 
the  transfer  was  to  be  complete!  on  August  29th.  August  24th, 
dividends  declared.  August  2'Jth,  transfer  completed  : — Held,  the 
dividends  belong  to  the  buyer.  Completion  relates  back  to  the  time 
when  the  purchase  was  made.  The  buyer  bought  the  shares  on 
that  day  at  their  then  value. 
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CHAPTER  XL 
BORROWING    POWERS. 


Every  trading  company  has  an  implied  power  to 
borrow  money  for  the  purpose  of  its  trading ;  but 
this  power  cannot  now  be  exercised  until  the  minimum 
subscription  has  been  subscribed  (a).  If  a  company 
has  power  to  borrow,  it  has  also  power  to  charge  its 
property  as  security  for  payment  of  the  loan. 

General  Auction,  etc.,  Co.  v.  Smith  [1891]  3  Ch.  432. 

The  company  was  formed  for  the  purchase  and  sale  of  estates, 
to  accept  loans  on  deposit  and  make  advances.  The  Memorandum 
contained  no  power  to  borrow.  The  company  borrowed  on  t he- 
security  of  some  of  its  land  in  order  to  pay  back  a  deposit : — 
Held,  being  a  trading  company,  it  had  full  power  to  borrow  and 
charge  its  property. 

The  borrowing  powers  of  a  trading  company  are 
generally  exercised  by  the  directors,  but  this  depends 
on  the  Articles. 

Other  companies  have  no  power  to  borrow  unless  the 
Memorandum  of  Association  gives  them  power  to  do 
so  ;  but  they  may  by  applying  to  the  court  extend  the 
Memorandum  (see  p.  24). 

Sometimes  the  Memorandum  (or  the  statute,  in  case 
of  a  statutory  company,  see  p.  9)  limits  the  power 
to  borrow, 

e.g.,  the  company  may  not  borrow  more  than  two-thirds  of  its 
paid-up  capital. 

(«)  Companies  Act,  1900,  s.  G  (1). 
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If  a  company  borrows  beyond  its  powers,  the  borrow- 
ing is  ultra  vires  ami  void,  and  the  securities  given 
are  void,  and  the  lender  cannot  sue  the  company  foi 
the  return  of  the  loan  ;  hut 

(1)  If  it  lias  not  been  spent,  he  can  get  an  injunction 

to  prevent  the  company  from  parting  with 
it;  or 

(2)  He  may  have  an  action  against  the  directors  on 

an  implied  warranty  of  authority  ; 

Weeks  v.  Propert  (1873),  8  C.  P.  427. 

A  railway  company  had  fully  exercised  its  borrowing  powers. 
The  directors  advertised  for  money  to  be  lent  on  the  security 
of  debentures.  W.  lent  £500  and  received  a  debenture.  The 
debenture  was  declared  void: — Held,  he  could  sue  the  directors 
for  breach  of  warranty,  implied  from  the  prospectus  that  they 
had  power  to  issue  such  debentures. 

or 

(3)  If  it  has  been  used  to  pay  off  debts  which  could 

have  been  enforced  against  the  company,  the 
lender  may  sue  the  company,  being  subro- 
gated to  the  rights  of  the  creditors  who  were 
paid  off. 

It  is  oa  this  principle  that  "Lloyd's  bonds"  are  valid:  e.g., 
a  railway  company  which  lias  exhausted  its  powers  of  borrowing, 
becomes  indebted  to  a  contractor  for  work  done.  The  company 
gives  him  in  payment  bonds  for  the  amount  due,  payable  at  a 
future  date  with  interest,  charged  upon  its  property. 

The  principle  is  that  a  company  which  borrows  to 
pay  off  existing  debts  docs  not  thereby  increase  its 
liabilities. 

Neath  Building  Society  v.  Luce  (1889),  43  Ch.  D.  158. 
A  building  society  became  indebted  to  some  of  its  members  for 
principal  and  interest  due  on  a  mortgage.     It  borrowed  money, 
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ultra  vires,  to  pay  oft*  principal  and  interest : — Held,  the  lenders 
bad  a  good  loan  as  they  were  subrogated  to  the  rights  of  the 
creditors  paid  off. 

But  this  subrogation  does  not  give  the  lenders  the 
same  priority  that  the  original  creditors  had  over  the 
other  creditors  of  the  company. 

Re  Wrexham  Mold  Rail  Co.,  [1899]  1  Ch.  440. 
The  railway  company  had  borrowed  up  to  the  full  extent  of 
its  powers,  the  loans  being  secured  by  A.  B.  and  C.  debentures — 
the  A.  debentures  had  priority  over  the  B.  and  C.  debentures. 
A  bank  advanced  money  to  pay  off  the  interest  on  the  A. 
debentures,  and  then  claimed  to  stand  in  the  place  of  the  A. 
debenture  holders  and  to  be  repaid  their  loan  before  the  B.  or 
C.  debentures  were  paid : — Held,  when  a  company  borrows  money, 
ultra  vires,  the  lender,  so  far  as  the  money  is  applied  in  dis- 
charging the  legal  debts  of  the  compiny,  is  entitled  to  have  the 
loan  treated  as  valid,  but  not  to  have  a  charge  in  priority  to 
the  other  creditors. 

A  company  may  charge  its  uncalled  capital  if  the 
Memorandum  or  Articles  allow  it,  or  if  they  contain 
words  wide  enough  to  cover  it. 

"Newton  v.  Debenture  Holders  of  Anglo -Australian  Co., 
[1895]  A.  C.  244. 
The  Memorandum  gave  power  to  borrow  "on  any  security  of 
the  company  or  upon  the  security  of  any  property  of  the  com- 
piny": — Held,  these  words  authorise  a  charge  on  the  uncalled 
capital. 

But,  though  the  use  of  these  words  in  the  regula- 
tions gives  the  company  power  to  borrow,  the  use  of 
the  word  "  property  "  in  the  instrument  creating  the 
charge,  is  not  enough  to  actually  charge  the  uncalled 
capital. 

Re  Russian  Spratt's  Patent,  Ltd.,  [1898]  2  Cb.  149. 
The   company  had   power  to  borrow  and  charge  its  uncalled 
capital.     It  issued  debentures  charging  its  "  undertaking  and  all 
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property  to  which  it  now  is  or  shall  at  anytime  become 
entitled":  -Held,  this  did  not  create  a  charge  on  the  uucdled 
capital. 

A  company  cannot  borrow  on  the  security  of  its 
reserve  capital  (see  p.  120),  nor  of  its  books,  for  the} 
must  be  kept  at  the  office  of  the  company  and  l>e  open 
for  inspection.  If,  therefore,  the  company  charges 
all  its  undertaking,  the  liquidator,  on  a  winding-up, 
has  a  better  right  to  the  books  than  the  receiver 
appointed  by  debenture-holders  (Engelx.  South  Metro- 
politan Co.,  [1892]  1  Ch.  442). 

Money  borrowed  by  a  company  may  be  secured 
by  any  one  of  the  following  securities  or  by  several  of 
them  at  once  : 

(I)  A  legal  mortgage  of  specific  parts  of  its 
property. 

A  company  can  mortgage  its  freehold  or  leasehold 
property  in  the  same  way  as  an  ordinary  person:  but 
such  mortgages  must  be  registered — 

(a)  On  the  register  kept  by  the  company. 

By  s.  -io  of  the  Ac!  of  1862  every  company  must  keep  a  renter 
of  mortgages  "specifically  affecting  property  of  the  company,"  with 
Bcription  of  the  property  charged,  the  amount  of  the  charge, 
and  the  names  of  tin-  mortgagees. 

Failure  to  register  under  this  section  doea  not  make  the  mortgage 

Void  (b). 

(b)  On  the  register  kept  by  the  ltegistrar,  but  only 
if  it  is  a  mortgage  of  Land  or  for  the  purpose  of  securing 
an  issue  of  debentures,  or  for  any  of  the  other  purposes 
mentioned  on  p.  1 59. 

This  is  by  s.  II  of  the  Act  of  1900,  and  s.  10  of  the  Act  of  1907. 

(/>)  Wright  \.  Eorton,  ^<.  L2  A.  C.  :)71  :  penalty  i.:>.  and  £2  per 
day,  if  there  is  wilful  refusal. 
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Non-registration  under  this  section  makes  the  security  void. 

(2)  An  equitable  mortgage  by  deposit  of  title  deeds. 

This  must  be  registered  on  the  company's  register,  and  if  it 
is  for  any  of  the  purposes  mentioned  on  p.  159,  it  must,  be 
accompanied  by  some  writing  to  be  filed  under  s.  10  of  the  Act 
of  1907. 

(3)  A  mortgage  of  chattels. 

This  must  always  be  registered ;  for  by  s.  10  (1,  c)  of  the  Act  of 
1907  any  mortgage  created  by  an  instrument  which,  if  executed 
by  an  individual,  would  be  a  bill  of  sale,  must  be  registered :  and  a 
mortgage  of  chattels  by  an  individual  is  almost  always  a  bill  of  sale 
under  the  Bills  of  Sales  Act,  1882  (c). 

(4)  Bonds  (see  p.  137). 

(5)  Promissory  notes  and  bills  of  exchange. 

These  may  be  made  or  accepted  on  behalf  of  the  company  by 
any  person  having  its  authority  (d),  and  if  the  company  has  on  a 
fair  construction  of  its  Memorandum  power  to  do  so  (e). 

(6)  A  floating  charge  evidenced  by  debentures 
(see  Chap.  XII.). 

(7)  Debenture  stock  (see  p.  141.) 

(c)  See  41  and  42  Vic.  c.  31,  s.  4. 

07)  Act  of  1862,  s.  47. 

(e)  Peruvian  Railways  v.  Thames  Co.  (1867),  2  Ch.  617,  623. 
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CHAPTElt  XII. 

DEBENTURES. 


Section  1. 

Debentures  and  Debenture  Stock. 

A  debenture  (roughly)  is  a  document  given  by 
a  company  us  evidence  of  a  charge  created  by  the 
company  in  return  for  a  loan. 

The  word  has  been  used  to  cover  many  things,  but 
it  generally  means  "a  security  for  money,  called  on 
the  face  of  it  a  debenture,  and  providing  for  the  pay- 
ment of  a  specified  sum  at  a  fixed  date  with  interest 
half-yearly,  and  is  usually  one  of  a  series  "(a). 

Debenture  stock.— Some  difficulty  is  often  felt  in 
attempting  to  distinguish  between  debentures  and 
debenture  stock;  but  the  difficulty  arises  from  trying 
to  contrast  an  instrument  securing  a  debt  with  a  debt 
itself  of  another  nature,  and  from  the  fact  that  the 
word  "debenture"  is  often  used  loosely  as  referring  to 
the  debt  secured  by  debentures.  In  other  words,  as  in 
the  case  of  a  debenture,  there  is  a  debt  due  from  the 
•company  (with  no  speeia]  name)  secured  or  evidenced 
by  a  document  called  a  debenture.  So  in  the  case  of 
debenture  stock,  there  is  a  debt  due  from  the  company  , 

(«)  Palmer's  Company  Law,  p,  20:'>. 
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called  debenture  stock,  and  secured  or  evidenced  by 
a  document  called  a  debenture  stock  certificate. 

Debenture  stock  is  a  debt,  generally  secured  by  a 
trust  deed  ;  it  is  subdivisible,  but  otherwise  is  much 
the  same  as  a  debt  secured  by  debentures. 

The  difference  between  a  debt  secured  by  debentures 
and  debenture  stock  is  very  like  the  difference  between 
shares  and  stock. 

The  liability  of  the  company  is  regarded  as  a  liability 
to  pay  an  annuity  rather  than  as  a  liability  to  repay 
a  loan. 

"  The  issue  of  debenture  stock  is  not  borrowing  at  all ;  it  is 
the  sale  in  consideration  of  a  sum  of  money  of  the  riubt  to  receive 
a  perpetual  annuity"  (which  may  be  redeemable)  (Rigbt,  L.J., 
[1899]  1  Q.  B.,  p.  138). 

The  phrase  "  mortgage  debentures  "  is  only  another 
name  for  debentures  creating  a  charge  on  the  property 
of  the  company";  but  the  Stock  Exchange  objects  to  an 
instrument  being  called  a  mortgage  debenture  unless 
it  is  secured  by  a  trust  deed.  This  is  frequently  done. 
See  pp.  145  and  154. 

There  are  several  kinds  of  debentures,  of  which  the 
most  usual  are —  , 

(1)  Debentures  payable  to  registered  holder  ; 

(2)  Debentures  payable  to  bearer. 

Section  2. 

Debentures  Payable  to  Registered  Holder. 

The  following  is  a  common  form  of  debenture  pay- 
able to  registered  holder : 


]  >EBENTUItES.  1  L"> 

(Registered  with  the  Registrar  of  Joint  Stock  Companies, 
30th  March,  1904.) 

BLANK,  LIMITED. 
R<  giatered  office  : 

Debenture. 
No.  175.  £100. 

1.  Blank,  Limited  (hereinafter  called  "the  company"  ,  will, 
on  the  first  day  of  January,  1910,  or  on  such  earlier  day  as  the 
]  ninci]  >al  money  hereby  secured  becomes  payable  in  accordance 
with  the  conditions  endorsed  hereon,  pay  to  ,  of  ,  or 
other  the  registered  holder  hereof  for  the  time  being,  his 
executors,  administrators,  or  assigns,  the  sum  of  one  hundred 
pounds. 

2.  The  company  will  in  the  meantime  pay  to  such  registered 
holder  interest  thereon  at  the  rate  of  five  per  centum  per  annum, 
by  half-yearly  payments  on  the  first  day  of  July  and  the  first 
day  of  January  in  each  year,  the  first  of  such  half-yearly  pay- 
ments to  be  made  on  the  1st  day  of  July  next. 

.'».  The  company  hereby  charges  with  such  payments  its 
undertaking  and  all  its  property  whatsoever  and  wheresoever, 
both  present  and  future,  including  its  uncalled  capital  for  the 
time  being. 

!.  This  debenture  is  issued  subject  to  the  conditions  endorsed 
hereon,  which  are  to  be  deemed  part  of  it. 

Given    under   the   common   seal   of  the 
company    this    10th    day    of    March, 
1901. 
(Seal.)  The  common  seal  of  the  company  was 

affixed  hereto  in  the  presence  of 

]■  Directors. 

,  Secretary. 

The  Conditions  before  referred  to. 

1.  This  debenture  is  one  of  a  series  of  debentures  issued  or  to 
bo  issued  by  the  company  for  securing  principal  sums  Dot 
exceeding  in  the  aggregate  the  sum  of  £100,000.  The  de- 
bentures of  the  said  series  are  all  to  rank   pari  passu  as  a  Bret 
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charge  on  the  property  hereby  charged,  without  any  priority  one 
over  another,  and  such  charge  is  to  be  a  floating  security,  but  so 
that  the  company  is  not  to  be  at  liberty  to  create  any  mortgage  or 
charge  on  any  of  its  property  and  assets  in  priority  to  the  said 
debentures. 

2.  A  register  of  the  debentures  will  be  kept  at  the  company's 
registered  office,  wherein  will  be  entered  the  names,  addresses, 
and  descriptions  of  the  registered  holdeis,  and  particulars  of  the 
debentures  held  by  them  respectively.  The  said  register  will  at  all 
reasonable  times  during  business  hours  be  open  to  the  inspection 
of  the  registered  holder  hereof  or  his  legal  personal  representative. 

3.  The  registered  holder  or  his  legal  personal  representative 
will  be  deemed  to  be  exclusively  entitled  to  the  benefit  of  this 
debenture,  and  the  company  and  all  persons  may  act  accordingly. 
The  company  shall  not  be  bound  to  enter  in  the  register  notice 
of  or  in  any  way  to  recognise  any  trust  or  the  right  of  any  person 
other  than  the  registered  holder  to  any  benefit  under  this  debenture, 
save  as  herein  provided. 

***** 

5.  Every  transfer  of  this  debenture  must  be  in  writing  under 
the  hand  of  the  registered  holder  hereof  or  his  executors  or  admini- 
strators. The  ins-trument  of  transfer  must  be  delivered  at  the 
registered  office  of  the  company,  duly  stamped,  with  a  fee  of  two 
shillings  and  sixpence  and  such  evidence  of  identity  or  title  as 
the  company  may  reasonably  require,  and  thereupon  the  transfer 
will  te  registered,  and  a  note  of  such  registration  indorsed  hereon. 

G.  No  transfer  will  be  registered  during  the  seven  days  im- 
mediately preceding  the  days  by  this  debenture  fixed  for  payment 
of  interest. 

7.  In  the  case  of  joint  registered  holders  the  principal  money 
and  interest  hereby  secured  will  be  deemed  to  be  owing  to  them 
upon  a  joint  account. 

8.  The  principal  money  and  interest  hereby  secured  will  be 
paid  without  regard  to  any  equities  between  the  company  and 
the  original  or  any  intermediate  holder  hereof,  and  the  receipt. 
of  the  registered  holder  for' such  principal  money  and  interest 
shall  be  a  good  discharge  to  the  company. 

9.  The  company  may  at  any  time  give  notice  in  writing  to  the 
registered  holder  hereof    his   executors  or  administrators,   of  its 
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intention  to  pay  oft*  this  debenture,  and  upon  the  expiration  of 
one  calendar  month  from  such  notice  being  'jfiven  the  principal 
money  hereby  secured  shall  become  payable. 

10.  The  principal  money  hereby  secured  shall  immediately 
become  payable — 

(a)  If  the  company  make  default  for  a  period  of  three  calendar 

u ninths  in  the  payment  of  any  interest  hereby  secured, 
and  the  registered  holder  hereof,  after  the  expiration  of 
the  said  period  of  three  calendar  months,  and  before 
such  interest  is  paid,  by  notice  in  writing  to  the  company 
call  in  such  principal  money. 

(b)  If  a  distress  or  execution  be  levied  or  sued  out  upon  or 

against  any  of  the  property  and  assets  of  the  company, 
and  be  not  paid  out  within  seven  days. 

(c)  If  an  order  be  made  or  an  effective  resolution  be  passed  for 

the  winding  up  of  the  company. 

(d)  If  a  receiver  of  the  property  and  assets  of  the  company  be 

appointed  by  any  court  of  competent  jurisdiction. 

11.  The  principal  money  and  interest  hereby  secured  will  be 
paid  at  the  company's  bankers  for  the  time  being  or  at  the 
registered  office  of  the  company. 

12.  A  notice  may  be  served  by  the  company  upon  the  holder 
of  this  debenture  by  sending  it  through  the  post  in  a  prepaid  letter 
addressed  to  such  person  at  his  registered  address. 

13.  Any  notice  served  by  post  shall  be  deemed  to  have  been 
served  at  the  expiration  of  twenty-four  hours  after  it  was  posted, 
and  in  proving  such  service  it  shall  be  sufficient  to  prove  that 
the  letter  containing  the  notice  was  properly  addressed  and  put 
into  the  post  office. 

[II.  (lives  power  to  the  debenture-holders  to  appoint  a  receiver 
it  any  of  the  events  in  clause  10  have  happened. 

15.  The  registered  holder   shall   have  the   benefit   of  the  trusl 
deed  dated,  etc.  and  made,  between  the  crmpany  and  A.  and  B, 
trustees  for  the  debenture-holders.] 

As  to  the  form. — Debentures  need  not  be  by  deed, 

but  if  not,  the  considerati mst  be  stated.     They 

may  be,  and  often  are,  accompanied  by  a  trusl   deed 

C.L.  L 
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vesting  specific  property  of  the  company  in  trustees  for 
the  debenture-holders.  Sometimes  thev  create  a  charge 
over  specific  property  only. 

The  date  fixed  for  repayment  of  the  capital  is 
generally  five,  ten  or  twenty  years  after  the  issue, 
or  they  may  be  payable  on  demand  ;  or  they  may 
be  perpetual.  If  so,  the  capital  money  only  becomes 
payable  if  any  of  the  things  specified  in  condition  10 
should  happen. 

Debentures  could  always  be  made  "  perpetual "  in 
the  sense  that  no  time  was  fixed  within  which  the 
company  was  hound  to  pay  them  off. 

But  a  company  could  not  issue  perpetual  debentures 
in  the  sense  that  the  company  could  never  pay  them 
off  without  the  consent  of  the  debenture-holder,  unless 
the  company  had  express  power  to  do  so. 

See  Southern  Brazilian,  etc.,  Co.,  1905,  2  Ch.  78. 

The  interest  on  debentures  is  a  debt,  and  may  be  paid  out  of 
•  capital  (A). 

Now  by  s.  14  of  the  Act  of  1907  a  condition  in  any 
debentures  making  the  debentures  irredeemable  is  not 
void. 

As  to  condition  1. — "Pari  passu"  means  that  all 
the  debentures  of  this  series  are  to  be  paid  rateably,  so 
that  if  there  is  not  enough  to  go  round,  they  shall  all 
abate  proportionally.  If  these  words  were  not  put  in, 
the  debentures  would  be  payable  according  to  the  date 
-of  issue,  or  if  they  were  all  issued  on  the  same  day,  then 

(b)  And  inav  be  so  treated  in  the  accounts  (Hinds  v.  Bu?nos  Ayres 
■etc.,  Co.,  [1906]  2  Oh.  651. 
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according  to  numerical  order  (Gartvide  v.  Silkstone,  etc., 
'  'a.  I  L882),  21  Oh.  D.  7(52 :  see  below). 

[f  these  words  are  put  in,  a  debenture-holder  who 
seeks  to  enforce  his  security  must  sue  on  behalf  of 
himself  and  all  other  debenture-holders  of  the  same 
scries.  But  he  may  take  other  steps  against  the 
company  to  get  his  own  debt  paid  without  consulting 
the  interests  of  the  others,  provided  he  does  not 
attack  any  specific  asset  of  the  company. 

The  company  cannot  create  anew  series  to  rank  pari 
passu  with  the  old  series,  unless  power  to  do  so  is 
expressly  reserved. 

Gartside  v.  Silkstone,  etc.,  Co.  (1882),  21  Ch.  D.  702. 

150  debentures  for  £100  each  were  issued  on  the  same  day, 
numbered  501— G50.  On  Nos.  501—600  it  was  stated  that  the 
issue  was  for  £10,000,  to  be  paid  pari  passu.  On  Nos.  601 — G50 
it  was  stated  that  the  issue  was  for  £5000  to  be  paid  "pari 
passu  "  : — Held,  the  100  must  be  paid  before  the  50.  The  pre- 
sumption is  that  deeds  are  executed  according  to  their  dates,  and 
ia  this  case  (the  date  being  the  same)  according  to  their  Humbert! : 
and  you  cannot  look  outside  the  deeds  themselves  to  prove 
that  this  was  not  so.  (N.B. — If  the  first  deeds  had  contained 
power  to  issue  another  t!-">000  pari,  \ passu  with  the  first  issue, 
the  presumption  might  have  been  rebutted  from  the  deeds 
themselves.) 

"Floating  charge."— This  means  that  the  assets  of 
the  company  are  charged  with  the  payment  of  the 
debt,  but  the  company  may  deal  with  any  of  its  assets 
in  the  ordinary  course  of  business,  until  the  charge 
becomes  a  fixed  charge.  This  happens  when  the  money 
becomes  payable  under  condition  L0,  and  the  debenture- 
holder  takes  some  steps  to  enforce  his  security. 
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Re  Panama  Co.  (1870),  5  Ch.  318. 

The  company  charged  its  "  undertaking"  :—  Held,  this  is  a 
good  charge.  "The  word  'undertaking'  necessarily  infers  that 
the  company  will  go  on,  and  that  the  debenture-holder  could  not 
interfere  until  either  the  interest  which  was  due  was  unpaid,  or 
until  the  period  had  arrived  for  payment  of  his  principal,  and  that 
was  unpaid." 

The  characteristics  of  a  floating  charge  are  stated  by 
Romer,  L.J.,  in — 

Re  Yorkshire  Woolcombers'  Association,  [1903]  2  Ch.  284. 

The  company  gave  a  charge  over  its  book  debts,  present  and 
future : — Held,  any  mortgage  by  a  company  which  contains  the 
three  following  characteristics  is  a  floating  charge : 

(1)  It  is  a  charge  on  a  class  of  assets,  present  and  future  ; 

(2)  That  class  is  one  which,  in  the  ordinary  course  of  business, 

would  be  changing  from  time  to  time  ;  and 

(3)  It  is  contemplated  that  until  some  steps  are  taken  the  com- 

pany shall  carry  on  its  business  in  the  usual  way. 

Unless  otherwise  agreed,  this  leaves  the  company 
free  to  make  specific  mortgages  of  its  property  having 
priority  over  the  floating  charge. 

Government  Stock  Co.  v.  Manila  Rail.  Co.,  [1897]  A.  C.  81. 

The  debentures  created  a  floating  charge.  Three  months 
interest  became  due,  but  the  debenture-holders  took  no  steps. 
The  company  then  made  a  mortgage  of  a  specific  part  of  its 
property  : — Held,  the  mortgage  has  priority.  The  debentures 
remained  merely  a  floating  security  until  the  debenture-holders 
took  some  steps  to  enforce  their  security. 

The  company  may  even  sell  its  whole  undertaking 
if  that  is  one  of  its  objects  specified  in  the  Memo- 
randum {Re  Borax  Co.,  [1901]  1  Ch.  326). 

A  floating  charge  is  also  liable  to  be  postponed  to  the 
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rights  of  th'e  following  persona  if  they  act  bel<>n-  the 
debenture-holders  take  steps  to  enforce  their  security 

i  1  )  A  Landlord  who  distrains  for  rent  (Re  Bound- 
wood  Colliery  Co.,  1897,  1  Ch.  373). 

(2)  A  creditor  who  gets  a  garnishee  order  absolute 

(Bobson  v.  Smith,  [1895]  2  Ch.  124) ;  (c) 

(3)  A  clerk  or  servant  or  other  person  entitled  to 

preferential  payment  under  the  Bankruptcy 
Acts,  has  priority  over  debentures  which 
create  only  a  floating  charge.  See  Pre- 
ferential Payments  (Amendment)  Act,  1897, 
p.  234. 

I  1 )  A  judgment  creditor  if  the  goods  are  seized  and 
sold  by  the  sheriff  before  the  debenture- 
holder  takes  steps. 

But  if  the  goods  are  not  sold,  the  floating  charge  has 
priority. 

Davy  &  Co.  v.  Williamson  &  Sons,  [1898]  2  Q.  B.  L94, 

The  debentures  created  a  floating  charge.  Goods  of  the 
company  were  .seized  by  the  sheriff  under  a  fi.  fa.  Then  the 
debenture-holders  for  the  first  time  took  steps  to  enforce  their 
security,  and  claimed  priority: — Held,  the  debentures  have 
priority:  the  debentures  being  a  valid  charge,  the  company  had 
no  interest  in  the  property  available  to  satisfy  a  judgment  debt. 
Sei  sure  of  goods  by  the  sheriff  is  not  a  dealing  with  the  assets  in 
the  ordinary  way  of  business. 

(Note  that,  when  the  goods  are  sold  under  the  fi.fa.s 
they  become  the  property  of  the  purchaser.) 

A  clause  is  frequently  inserted    in  the  debentures 

that  the  company  shall  not  be  able  to  create  mortgages 

in  priority  to  or  pari  'passu  with  the  debentures  of  that 

(o)  TJut  not  a  garnishee  order  nisi  (Norton  v.  Yates,  L905,  W.  V  17.0. 
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issue ;  but  even  then  a  person  who  takes  a  mortgage 
without  notice  of  the  debenture  gets  priority,  even 
by  an  equitable  mortgage  by  deposit. 

Re  Valletort  Steam  Laundry,  [1903]  2  Ch.  G54. 

The  debentures  created  a  floating  charge,  and  contained  a  pro- 
A-ision  that  the  company  were  not  to  create  any  prior  charge. 
The  manager  forgot  this,  and  deposited  deeds  with  a  bank  as 
security.  The  bank  held  some  of  these  debentures  on  dej>osit 
for  a  customer  : — Held — 

(1)  The  bank  had  not  constructive  notice  of  the  debentures. 

(2)  The  bank  had  priority. 

AVhen  the  debenture-holders  take  steps  to  enforce 
their  security,  e.g.,  by  the  appointment  of  a  receiver 
(see  p.  151),  the  floating  charge  is  said  to  crystallize. 

As  to  conditions  3  and  8. — The  effect  of  these 
clauses  is  that  the  company  may  disregard  any  notice 
of  equities  attaching  to  the  debentures. 

Societe  Generate  v.  "Walker  (1885),  11  App.  Cas.  at  p.  30. 

The  Ai  tides  contained  a  clause  similar  to  conditions  3  and  8 
above : — Held,  "  there  was  no  obligation  on  this  company  to  accept 
or  to  preserve  any  record  of  notices  of  equitable  interests  or 
trusts  if  actually  given  or  tendered  to  them,  and  that  any  such 
notice  if  given  would  be  absolutely  inoperative  to  affect  the  com- 
pany with  any  trust." 

But  the  company  need  not  disregard  equities,  and 
if  the  company  has  equitable  claims  against  the 
debenture  -  holder,  it  may  refuse  to  register  the 
transfer  (Re  Palmers  Decorating  and  Furnishing  Co., 
1904,  2  Ch.  743). 

If  a  condition  to  this  effect  was  not  inserted,  a 
debenture,  being  a  chose  in  action,  would  be  assignable 
subject  to  all  equities. 
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Athenseum  Society  v.  Pooley  (1858),  3  Do  G.  &  J.  294 

(and  see[llJ01]  1  I.  It.  p.  38). 
Debentures  were  issued  to  P.  under  an  agreement  which  was  a 
fraud  on  the  company.  P.  sold  them  to  L.,  who  had  no  notice  of 
these  facts :— Held,  L.,  though  a  bona  fide  purchaser  for  value 
without  notice,  b:-ing  only  a  purchaser  of  a  chose  in  action,  must 
take  it  subject  to  the  equities  attaching  to  it.  Therefire  L. 
cannot  sue  on  the  debentures  (d). 

As  to  condition  5  (p.  144).— The  object  of  requiring 
all  transfers  to  be  delivered  to  the  company,  is  to 
secure  that  the  company  shall  have  all  the  relevant 
documents  in  its  possession  in  case  of  a  dispute  as  to 
the  title  to  any  debentures. 

As  to  condition  10  (p.  145). — The  effect  is  that 
if  there  is  undue  delay  in  payment  of  the  interest  or 
if  the  security  becomes  endangered,  the  debenture- 
holder  can  immediately  take  proceedings  to  recover 
his  money. 

As  to  condition  14. — The  debenture-holders  can 
always  get  a  receiver  appointed  by  the  court  if  a 
proper  case  has  arisen  (p.  152),  whether  or  not  this 
clause  is  inserted.  The  object  of  the  clause  is  to 
enable  them  to  appoint  a  receiver  themselves  without 
applying  to  the  court. 

The  advantage  of  getting  the  receiver  appointed  by 
the  court  is  that  he  is  an  officer  of  the  court,  and  any 
interference  with  him  is  a  contempt  of  court. 

The  advantage  of  appointing  the  receiver  under 
clause  14  is  that    the   debenture-holders    can    choose 


((/)  This  was  before  the  Judicature  Act.  1875  (36  &  3V  Vict,  c  66), 
s.  25  (<>),  but  clioses  in  action  are  assignable  subject  to  equities  under 
that  Act. 
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their  own  man;  also  that  he  is  in  a  better  position  if 
the  company  is  wound  up  and  a  liquidator  appointed. 

Henry  Pound  &  Sons  v.  Hutchings  (1889),  42  Ch.  D.  402. 

Debenture-holders  were  allowed  to  appoint  a  receiver  (under 
clause  14)  to  take  possession,  although  a  liquidator  had  already- 
been  appointed. 

But  where  a  receiver  has  been  appointed  by  the  court,  the  court 
will  jiut  the  liquidator  in  his  place  to  act  as  both  receiver  and 
liquidator  (Re  Joshua  Stubbs,  Limited,  [1891]  1  Ch.  475). 

A  receiver  appointed  by  the  debenture-holders 
(under  clause  14)  is  the  agent  of  the  company  :  he 

is  therefore  not  personally  liable  on  contracts  which 
he  makes  (Gosling  v.  Gaskell,  1897,  A.  0.  575). 

He   is   also  the   agent   of  the   debenture-holders, 

and  they  are  therefore  liable  on  his  contracts,  unless 
the  power  to  appoint  a  receiver  expressly  states  that 
he  is  to  be  the  agent  of  the  company  (Robinson 
Printing  Co.  v.  Chic,  Limited,  [1905]  2  Ch.  123). 

Note  that  in  this  respect  he  differs  from  a  receiver  appointed  by 
an  ordinary  mortgagee  under  the  Conveyancing  Act,  s.  19,  for  such 
a  receiver  is  expressly  declared  to  be  the  agent  of  the  mortgagor. 

A  receiver  appointed  by  the  court  is  the  agent 
of  the  court,  and  as  the  court  cannot  be  liable,  the 
receiver  becomes  liable  personally  on  his  contracts. 
He  is,  however,  entitled  to  be  indemnified  out  of  the 
assets  of  the  company  (Burt  v.  Bull,  [1895]  1  Q.  B. 
27G ;  and  Re  Glasdir  Copper  Mines,  Limited,  [1905] 
\Y.  X.  172). 

A  receiver   may  be  appointed   by  the  court  in  a 

"  debenture  -  holders'  action "  (commenced  by  one 
debenture-holder  on  behalf  of  himself  and  all  the 
others)  ; 
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(1)  If  the   principal    money    has   become    payable 

under  condition  10  (see  p.  145),  or 

2)  It'  the  security  is  in  jeopardy,  even  if  there  bas 

been  no  default  in  payment  of  interest,  and 

no  winding  up. 

/:'.</.,  if  a  judgment  creditor  lias  levied  execution  (e),  or  if  a 
judgment  remains  unsatisfied  (/),  or  other  danger  to  the  a- 

McMahon  v.  North  Kent  Iron  Works,  [1891]  2  Ch.  148. 

The  works  had.  been  closed  and  the  men  discharged.  The 
company  was  wholly  insolvent ;  but  no  case  had  arisen  under 
condition  10.     A  receiver  was  appointed. 

The  receiver,  when  appointed  by  the  court,  must  give  security 
for  the  safety  of  the  assets  in  his  hands.  If  the  plaintiff  debenture- 
holder  wishes  him  to  act  at  once  (i.e.,  before  he  finds  security), 
the  plaiutiff  must  undertake  to  be  responsible  until  he  gives 
security  (<j).  The  appointment  of  a  receiver  must  be  notified  to 
the  registrar  (/*). 

The  court  may  supersede  a  receiver  appointed  by  a  debenture- 
holder,  if  the  appointment  was  not  for  the  benefit  of  all  the 
debenture-holders  (JRe  Ma&kelyne  British  Type-writer,  1S98,  1  Ch. 
133). 

The  court  may  also  appoint  a  manager  if  it  is 
necessary.  A  manager  is  not  generally  appointed 
except  to  carry  on  the  business  for  the  purpose  of 
selling  it  as  a  going  concern.  This  rule  is  not 
inflexible. 

Re  Victoria  Steam  Boats,  [1897]  1  Ch.  158. 

The  company  was  formed  to  work  passenger  steamers  on 
the  Thames  and  also  to  carry  on  ferry  work  at  Greenwich  ami 
Woolwich,  under  contracts  with  the  Great  Eastern  Railway.     The 


(e)  Edwards  v.  Standing  Boiling  Stock  Syndicate,  [1893]  1  Ch.  574. 

(/)  Re  London  Pressed  Hinge  Co  ,  [1905]  1  Ch.  57f.. 

(<7)  Buckley,  p.  194. 

(A)  Act  of  1907,  s.  II.     Penalty  £5  per  day. 
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company  was  wound  up  and  stopped  the  passenger  service.  The 
debenture-holders  applied  for  a  manager  of  the  ferry  business,  on 
the  ground  that,  if  the  contracts  were  broken,  there  would  be  a 
heavy  loss  to  the  debenture-holders  : — Held,  the  court  has  a 
discretion  arid  will  appoint  a  manager  in  this  case,  for  though 
there  is  no  immediate  prospect  of  a  sale,  there  will  probably 
have  to  be  a  realisation  some  day. 

If,  however,  there  is  no  power  to  sell  the  business, 
a  manager  will  not  be  appointed. 

Marshall  v.  South  Staffordshire  Tramways,  [1895]  2  Ch.  36. 

A  tramway  company  (under  the  Tramways  Act,  1870), 
mortgaged  all  its  undertaking: — Held,  generally  the  owner  of 
an  equitable  charge  has  a  right  to  a  judicial  sale.  "But  this  does 
not  extend  to  ...  an  undertaking  which  has  been  acquired 
under  statutory  powers  for  public  purposes,  if  those  purposes  will 
be  defeated  or  .  .  .  seriously  affected  bjr  a  judicial  sale."  As 
there  is  no  power  of  sale  a  manager  cannot  be  appointed. 

As  to  condition  15  (p.  145).  The  advantages  of 
having  a  trust  deed  are  (i)  : 

(1)  If  the  company  makes  default,  the  trustees  are 

there,  ready  to  take  the  necessary  steps, 
instead  of  leaving  it  to  the  initiative  of  some 
debenture-holder. 

(2)  The  trustees  may  be  given   power  to  sell  and 

thus  to  realise  the  security  without  the  aid 
of  the  court. 

(3)  The  legal  estate  is  vested  in  the  trustees.     This 

prevents  a  subsequent  legal  mortgagee  from 
getting  priority. 

(4)  The  company  can  be  made  to  insure,  etc.,  by 

covenants  in  the  deed. 

(0  Palmer,  Co.  Pree.  III.  71. 


J  lEBENTUBES.  155 

Form  of  the  deed.— The  deed  usually  contains  the 
following  provisions : 

(1)  Conveyance  of  freeholds  and  leaseholds,  etc.,  to  the  trustees, 
and 

(2)  A  floating  charge  over  the  rest  of  the  assets  of  the  compiny. 

(3)  The  company  is  to  retain  possession  until  it  makes  default 
in  payment  of  interest,  etc. ;  then  the  trustees  are  to  enter  and 
sell. 

(4)  Power  to  the  trustees  to  sell  or  exchange  any  of  the 
ahjve-meutioned  properties  of  the  company  at  the  request  of 
the  company. 

(5)  Power  to  the  trustees  to  convene  meetings  of  debenture- 
holders,  etc. 

(G)  Covenants  by  the  company  to  insure,  repair,  etc. 

Debentures  sometimes  contain  a  clause  that  the 
rights  of  the  debenture-holders  may  be  modified 
with  the  consent  of  a  majority  of  (say)  three-fourths 
of  them,  and  that  this  consent  shall  bind  all  the 
debenture-holders  (Sneath  v.  Valley  Gold  Co.,  [1893 
1  rh.  177). 

Section  3. 

Debentures  to  Bearer. 

The  object  of  making  a  debenture  payable  to  bearer 
is  that  it  may  become  a  negotiable  instrument,  that 
is  to  say : 

(1)  It  is  transferable  by  delivery. 

(2)  A  transferee  in  dm irse  gets  a  title  indepen- 

dent   of    any    defects    in    the    title    of    1 1  i <  - 

transferor. 
('.))  Xo    notice  of   transfers    need    be  given   to   the 

company. 
(4)  Xo  stum [»  duty  is  payable  on  a  transfer. 
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As  in  the  case  of  share  warrants,  the  interest  is 
payable  to  the  bearer  of  a  coupon,  which  is  merely 
an  order  on  the  company  or  the  company's  bank  t<> 
pay  a  certain  sum  to  the  person  who  presents  it  on 
or  after  a  certain  date.  Several  coupons  are  attached 
to  each  debenture  and  are  cut  off  by  the  holder  one 
by  one  as  the  date  for  payment  of  each  arrives. 

Form  of  debentures  to  bearer.— The  form  is  much 
the  same  as  the  form  of  a  debenture  to  registered 
holder  (on  p.  143),  except  that  the  agreement  is  to 
pay  "  to  the  bearer  on  presentation  of  this  debenture  " 
and  to  pay  interest  "  in  accordance  with  the  coupons 
annexed  hereto." 

The  conditions  indorsed  on  the  debenture  contain 
some  of  the  same  clauses,  but  omit  all  reference  to  a 
register  or  registered  holder,  and  also  contain  the 
following  clauses  : 

(1)  Interest  shall  be  payable  only  to  the  person  producing  the 
coupon. 

(2)  When  the  principal  sum  due  is  paid  off,  the  debenture  and 
cuupons  must  be  surrendered. 

(3)  The  company  may  safely  pay  interest  to  the  bearer  of  the 
coupon. 

(4)  Notices  affecting  the  holders  (e.g.,  of  intention  to  pay  off) 
may  be  given  by  advertisement. 

(5)  The  debenture  is  to  be  treated  as  negotiable. 

(6)  On  the  request  of  the  holder,  the  company  will  exchange  his 
debenture  for  a  debenture  to  registered  holder. 

Debentures  payable  to  bearer  are  negotiable. — 
There  was  at  one  time  some  doubt  as  to  this,  for  at 
common  law  an  instrument  under  seal  could  not  be 
negotiable  (Crouch  v.  Credit  Fonder  (1873),  L.  R.  8  Q.  B. 
374).  But  it  was  held  that  in  the  case  of  a  foreign 
instrument  under  seal,  if  it  was  treated  by  the  general 
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custom  of  merchants  as  being  negotiable,  it  would  b< 
recognised  as  such  by  English  law  (Goodwin  v.  Rdbarts 
(1875),   L.  E.  10   Ex.  337).     It  is  now  settled  thai 
the  Latter  doctrine  applies  also  to  English  documents 
even  though  under  seal. 

Bechuanaland  Exploration  Co.  v.  London  Trading  Bank, 
[1898]  2  Q.  B.  658. 

The  plaintiffs  held  debentures  of  an  English  company,  payable 
to  bearer  and  under  the  seal  of  the  company.  The  plaintiffs  kept 
them  in  a  Fafe,  of  which  their  secretary  had  the  key.  The 
secretary  pledged  the  debentures  with  the  defeudant  bank  as 
security  for  a  loan.  The  bank  took  them  bond  fide,  having 
recently  received  from  the  plaintiffs  an  assurance  that  their 
secretary  was  absolutely  trustworthy  :— Held,  the  debentures  are 
negotiable.     The  defendants  have  a  good  title. 

Bearer  debentures  are  now  recognised  as  negotiable 
without  the  necessity  of  proving  a  custom  of  merchants 
to  treat  them  as  such. 

Edelstein  v.  Schuler,  [1902]  2  K.  B.  144. 

Debenture  bonds,  payable  to  bearer,  were  stolen  and  sold  through 
a  broker : — Held  (Bigham,  J.),  "  The  time  has  passed  when  the 
negotiability  of  bearer  bonds,  whether  government  bonds  or  trading 
bonds,  foreign  or  English,  can  be  called  in  question.  The  existence 
of  the  usage  has  been  so  often  proved  that  it  must  be  taken  to  be 
part  of  the  law." 

Skctiox    I. 

Registration  of  Debentures. 

A  debenture  need  not  be  registered  as  a  bill  of  sale, 
even  if  it  includes  chattels,  for,  by  the  Jiills  <>f  Sale  Act, 
1882,  s.  17,  debentures  of  "any  mortgage,  loan,  or 
other  incorporated  company"  need  not  be  registered. 
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Re  Standard  Manufacturing  Co.,  [1891]  1  Ch.  027. 

It  was  argued  that  the  debentures  of  a  company  must  be 
registered  as  bills  of  sale,  unless  it  was  a  mortgage  or  loan 
company  or  some  similar  company,  i.e.,  that  the  words  "other 
company  "  must  be  construed  ejusdem  generis  : — Held,  the  section 
applies  to  all  incorporated  companies.. 

The  reason  is  that  sufficient  provision  is  made  in  the 
Companies  Act  for  the  registration  of  debentures. 

Debentures  must  be  registered  under  the  Com- 
panies Acts,   1900   and   1907.— By  the  Act  of  1862, 

s.  43,  debentures  had  to  be  registered,  but — 

(1)  only  on  the  register  of  the  company,  which  was 

only  open  to  the  inspection  of  members  and 
actual  creditors  of  the  company,  e.g.,  not  to 
intending  creditors. 

(2)  Want  of  registration  did  not  make  the  charge 

void.     The  penalty  was  £50. 

(3)  No  time  was  fixed  within  which  the  registration 

must  be  made. 

By  the  Companies  Acts,  1900,  s.  14,  and  1907,  s.  10, 
every  mortgage  or  charge  created  by  the  company 
after  the  Acts  (7) — 

<a)  for  securing  an  issue  of  debentures  ;  or 

<  b)  charged  on  uncalled  capital ;  or 

(c)  by  an  instrument  which  if  made  by  an  individual 
would  be  a  bill  of  sale ;  or 

(/)  If  created  between  January  1st,  1901,  and  July  1st,  1908,  the 
Act  of  1900  applies  which  includes  only  (a),  (b),  (c),  and  (d)  above. 
If  created  after  July  1st,  1908,  (e)  and  (/)  also  apply. 
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(d)  which  creates  a  floating  charge;  or  (e)  is  ji 
mortgage  of  land;  or  (/)  is  a  mortgage  of 
book  debts, 

shall  so  far  as  it  creates  a  charge  be  yoid  as  against 
the  liquidator  and  creditors  of  the  company,  unless 
it  be  delivered  for  registration  with  the  registrar 
within  twenty-one  days  of  its  creation. 

Both  these  registers  are  now   open  to  any  one  on 
payment  of  not  more  than  Is.,  and  the  register  of  the 
ompany  is  open  to  creditors  and  members  gratis. 

The  register  states — 

(a)  the  total  amount  secured ; 

(b)  dates  of  resolutions  and  deeds  (if  any)    which 

created  the  charge ; 

(c)  description  of  the  property  charged  ;  and 

(d)  names  of  the  trustees  (if  any). 

Effect  of  the  section. — If  a  mortgage  or  charge  is 
not  registered,  it  is  void  as  to  the  security,  and  the 
^company  and  its  officers  are  liable  to  a  fine  of  £50 
per  day  (m),  but  the  obligation  to  pay  the  debt 
remains. 

The  word  "created"  seems  to  mean  "sealed  and 
some  of  the  series  issued." 

Re  Spiral  Globe,  Limited  (No.  2),  [1902]  2  Cli.  209. 
August,  1900,  the  company  resolved  to  issue  20  debentures  and 
sealed  them.     September  24th,  1900,  1"  debentures  were  issued 
to  debenture-holders.     January,  1901,  the  other  10  were  issued  : — 

(m)  Act  of  1907,  s.  10  (6). 
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Held,  the  whole  issue  should  have  been  registered  within  21  Jays 
after  September  24th,  1900. 

An  agreement  to  issue  debentures  usually  creates 
an  equitable  charge  at  once. 

(1)  If  so,  the  agreement  should  be  registered  within 

21  days. 

(2)  If  not,  i.e.,  if  it  is  merely  an  agreement  to  give 

a    charge   in    the    future,   it    need   not    be 

registered. 

But  such  a  transaction  is  open  to  suspicion  (Be  Jackson  and 
Bass/oral,  [1906]  2  Ch.  467) ;  and  if  the  charge  is  created  within 
3  months  before  the  winding-up,  it  is  void,  unless  the  company  was 
solvent  at  the  time  (see  p.  235). 

By  s.  15  of  the  Act  of  1900. — If  debentures  were 
not  registered  within  the  proper  time,  a  judge  might 
order  the  time  for  registration  to  be  extended,  pro- 
vided the  default  was  accidental  or  due  to  inadvertence 
or  some  other  sufficient  cause  or  not  such  as  to  preju- 
dice the  position  of  creditors  or  shareholders,  or  on 
any  other  grounds  which  may  be  just  and  equitable. 

Applications  to  the  court  to  extend  the  time  were  numerous 
shortly  after  the  Act  of  1900  was  passed,  owing  to  ignorance  of  the 
Act  and  doubts  as  to  when  debentures  were  "  created."  The 
necessity  for  an  application  to  the  court  could,  however,  generally 
be  avoidel  by  cancelling  debentures  which  have  been  issued  with- 
out proper  registration,  and  issuing  new  ones  in  their  place  (see 
Defries  &  Co.,  Limited,  [1904]  1  Ch.  40).  But  now  there  is  the 
risk  that  such  debentures  may  be  void  if  the  company  is  wound 
up  within  3  months,  and  the  power  to  give  relief  may  become 
more  important.  And  it  would  seem  that  the  court  can  give  relief 
under  this  section  for  failure  to  comply  with  the  Act  of  1907  ;  for 
the  latter  Act  is  to  be  read  as  part  of  the  Act  of  1900  (s.  52  (1)  ). 

The  order  must  be  made  "  without  prejudice  to  the 
rights  of  parties  acquired  prior  to  the  time  of  actual 
registration." 
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Re  Spiral  Globe,  Limited,  [1902]  1  Ch.  39l 

The  effect  of  such  a  clause  is  not  so  great  as  appears 

at  first  sight;  for  an  ordinary  unsecured  creditor  does 

not  "acquire  any  rights"  against  the  property  of  the 

iompany  until  the  company  commences  to  he  wound  up. 

Thus— 

(1)  If    the     debentures     are    registered     before     a 

winding-up  has  commenced,  the  debenture- 
holders  have  priority  over  the  unsecured 
creditors  (m)  (lie  Ehrmann  Bros.,  Limited, 
[190G]  2  Ch.  G97). 

(2)  If  the  debentures  are  registered  after  a  winding- 

up  has  commenced,  the  unsecured  creditors 
rank  equally  with  the  debenture-holders 
(He  Anglo-Oriental  Carpet  Co.,  [1903]  1  Ch. 
914). 

The  application  may  be  made  either  by  summons  or 
by  motion  in  the  Chancery  Division. 

Section  5. 
Transfer  of  Debentures. 
Debentures   to   bearer    are    transferred    by   simple 
delivery. 

Debentures  to  registered  holder  are  transferred  in 

the  manner  specified  in  the  conditions  indorsed  thereon. 

The  form  is  generally  similar  to  a  transfer  of  shares 

(see  p.  97,  ante).     If  no  form  is  specified,  they  may 

(0  And  see  Re  I.  C.  Joh,<«>  &  Co.,  Limited,  [1902]  2  Oh.  101. 

(m)  If,  therefore,  the  position  of  the  unsecured  creditors  is  likely  to 
be  seriously  affected,  they  should  have  an  opportunity  of  being  heard 
before  the  order  U  made  (Cardiff  Workmen's  Cottuae  Co.,  Limited, 
[1906]  2  Ch.  627). 

C.L.  M 
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l>e  assigned  like  any  other  chose  in  action,  by  writing 
signed,  with  written  notice  to  the  company. 

Debentures  are  transferable  unless  the  contrary  is 
agreed,  subject  to  all  equities,  e.g.,  after  a  resolution  to 
wind  up  the  company  a  shareholder  can  only  assign 
his  debentures  subject  to  his  liability  for  calls  due  on 
his  shares. 

Re  China  Steamship  Co.  (1809),  L.  R.  7  Eq.  240. 

Low  held  sixty  shares  in  the  company,  and  five  debenture.--. 
The  company  was  wound  up,  and  Low  assigned  his  debentures  to 
M.  Later,  calls  were  made  on  the  sixty  shares: — Held,  M. 
took  the  debentures  subject  to  the  company's  claim  fur  calls. 
And  see  Athenceum  Society  v.  Podley  (1858),  3  De  G.  &  J.  204- 
(see  p.  151). 

But  this  is  not  so  if  the  debentures  are  negotiable 
(see  p.  156,  ante),  or  if  the  debtor  company  has 
precluded  itself  from  setting  up  such  equities.  In 
other  words,  "  If  the  contractors  with  a  view  to  induce 
people  to  become  assignees  of  instruments  of  this  kind 
represent  that  there  are  no  equities,  this  affords  a  good 
defence  to  any  attempt  on  their  part  to  set  up  those 
equities  "  (Buckley,  p.  413). 

Re  Goy  &  Co.,  [1900]  2  Ch.  154. 

The  debentures  contained  a  clause  that  the  principal  and 
interest  would  be  paid  to  any  transferee  without  regard  to  the 
equities  between  the  company  and  the  transferor.  A  resolution 
was  passed  to  wind  up  the  company.  C,  a  director,  then  trans- 
ferred his  debentures  to  R.  C.  had  been  guilty  of  misfeasance 
towards  the  company,  but  R.  did  not  know  this: — Held,  R.  takes, 
free  from  the  company's  claim  agaiast  C. 

But  where  the  assignee  is  only  a  trustee  for  the 
assignor  or  his  creditors,  the  company  can  enforce  the 
equities  against  the  transferee. 
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Re  Brown  and  Gregory,  Limited,  [1004]  1  Ch.  'JL'T. 
S.  &  Co.  owed  B1G66  to  the  company,  but  held  debentures  in 
the  company.  S.  &  Co.  assigned  all  their  property,  including  the 
debentures,  to  P.  in  trust  for  their  creditors: — Held,  P.  takes  the 
debentures  subject  to  the  company's  right  to  set-off  the  debt  of 
£1666  against  the  debt  due  from  them  and  secured  by  the 
debentures. 

A  company  can  become  a  transferee  of  its  own 
debentures  (//) ;  and  the  same  debentures  may  be  re- 
issued, so  as  to  rank  pari  passu  with  the  original  issue, 
unless  (1)  the  articles  provide  otherwise,  or  (2)  the 
company  is  under  a  contract  to  redeem  the  debentures. 
This  is  the  effect  of  s.  15  (1)  of  the  Act  of  1907. 
For  the  old  law,  see  (Re  Perth  Electric  Tramways, 
Limited,  [190G]  2  Ch.  p.  21G)  (o). 


Section  6. 

Issue  of  Debentures  (p). 

Debentures  (unlike  shares)  may  be  issued  at  a 
discount,  if  this  is  allowed  by  the  Articles  of  the 
company. 

The  reason  is  that  they  do  not  form  part  of  the 
capital  of  the  company.  The  effect  is  only  to  increase 
the  rate  of  interest. 

Thus,  suppose  a  company  has  tried  to  issue  several  £100' 
debentures  with  interest  at  four  per  cent.,  but  they  are  not  taken 
up;  there  would  be  nothing  to  prevent  the  company  issuing  other 
debentures  at  rive  per  cent. ;  but  the  same  result  is  obtained  by 

(n)  lie  George  Routtedge  <{•  Sons,  [1904]  W.  N.  157. 

(o)  See  also  Be  W.  Taeker  <fc  Son*,  Limited,  190."».  2  Ch.  .">S7. 
(p)  For  the  meaning  of  the  term  "issue"  of  debentures,  see  Perth 
Electric  Tramway*,  [1906]  2  Ch.  at  p.  219. 
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issuing  eacli  of  the  old  £100  debentures  for  £80.  The  company- 
will  then  have  to  pay  £4  annually  on  each  £80  lent,  which 
amounts  to  £5  per  cent.  Besides  this  there  is  the  gradual  increase 
in  the  value  of  the  debentures.  Thus  if  they  are  to  be  paid  in 
twenty  years,  the  capital  value  should  increase  by  about  £1  per 
year,  thus  in  effect  further  increasing  the  rate  of  interest. 

Re  Regent's  Canal  Co.  (1876),  3  Ch.  D.  43. 

The  company  issued  100  debentures  of  £100  each  at  £95  each. 
Forty  of  these  were  deposited  with  creditors  as  security.  Held, 
this  was  a  good  charge.  The  validity  of  the  issue  was  not  dis- 
puted (q). 

On  winding-up,  the  company's  power  to  issue  de- 
bentures ceases.  But  the  company  can  allot  the 
rest  of  a  series  already  issued  at  any  time  before 
winding-up,  even  after  an  action  has  been  commenced 
by  debenture-holders  to  enforce  their  security. 

Hubbard  &  Co.,  W.  N.  (1898)  158. 

Some  of  the  debentures  of  an  issue  were  not  taken  up.  The 
interest  fell  into  arrear.  The  debenture-holders  commenced  an 
action  for  a  receiver.  The  company  allotted  some  of  the  remain- 
ing debentures  of  the  series  to  its  solicitor  as  security  for  the 
costs  of  the  defence  : — Held,  the  issue  was  good,  as  the  receiver 
had  not  yet  been  appointed. 

If  money  is  advanced  to  the  company  under  an 
agreement  that  debentures  shall  be  issued,  this  creates 
a  charge  at  once  in  equity. 

Pegge  v.  Neath,  etc.,  Co.,  [1898]  1  Ch.  183. 

The  company  borrowed  money  from  P.  and  gave  him  a  pro- 
missory note,  and  undertook  to  issue  to  P.,  when  called  on,  second 
mortgage  debentures  to  that  amount.  An  action  was  brought  by 
the  first  and  some  of  the  second  debenture-holders  to  enforce 
their  security,  and  they  obtained  judgment.     Then  P.  claimed  to 

(q)  And  see  Mosehj  v.  Kaffyfontein  Mines,  [1904]  2  Ch.  108. 
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have  liis  second  debentures  Issued  to  him: — Held,  1'.  is  in  equity 
a  holder  of  second  mortgage  debentures  to  the  amount  of  his  d< 

Specific  performance  of  an  agreement  to  give  de- 
bentures may  be  enforced  against  a  company  :  and 
the  company  can  specifically  enforce  against  another 
person  an  agreement  to  take  debentures  (r). 

Before  the  Act  of  1907  the  latter  agreements  could 
not  be  specifically  enforced. 

South  African  Territories,  Limited  v.  Wallington, 
[1898]  A.  C.  309. 

The  company  issued  a  prospectus  for  1500  debentures  of  £50 
each,  payable  as  to  ten  per  cecit.  on  applicat;on,  and  the  rest  by 
instalments.  W.  signed  an  application  form  for  sixteen  debenture  s, 
and  paid  £80,  and  thereby  agreed  to  take  sixteen  debentures  on  the 
terms  of  the  prospectus.  The  company  allotted  the  debentures, 
but  W.  refused  to  pay  anything  further.  The  company  claimed 
(1)  specific  performance  ;  (2)  damages: — Held  (Lord  Halsbttby), 
"  The  real  nature  of  the  transaction  is  an  agreement  by  the 
applicant  to  lend  money  at  certain  interest."  You  cannot  get 
specific  performance  of  a  contract  to  lend  money.  But  an 
action  for  damages  fur  bi  each  of  contract  will  lie. 

Section  7. 

Remedies  of  Debenture-holders. 

A  debenture-holder  who  wishes  to  realise  his  security 
and  get  his  money  back,  may  make  use  of  all  or  any 
of  the  following  remedies. 

1.  He  may  sue  on  behalf  of  himself  and  all  other 
debenture-holders  to  obtain  payment  or  to  enforce  his 
security  by  sale.  The  court  then  appoints  a  receiver 
and  (if  necessary)  a  manager  (see  p.  L53),  and  declares 
the  debentures  to  be  a  charge  on  the  assets  of  the 
CO  Act  of  1907,  -.10". 
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company,  directs  inquiries  as  to  who  are  debenture- 
holders,  etc.,  and  orders  a  sale  of  the  property  (s). 

2.  He  may  appoint  a  receiver,  if  the  conditions 
give  him  power  to  do  so  (see  pp.  145  and  151). 

3.  The  court  may  authorise  the  receiver  to  borrow 
money  to  be  a  first  charge  on  the  property  of  the 
company  in  priority  to  all  the  debentures,  if  it  is 
required  for  the  purpose  of  preserving  the  business. 

Greenwood  v.  Algesiras,  [1894]  2  Ch.  205. 

The  court  allowed  the  receiver  to  borrow  £10,030  for  the  repair 
of  landslips  on  a  Spanish  railway:  for  if  they  had  not  been 
repaired,  the  Government  would  have  declared  the  railway  for- 
feited for  discontinuance  of  traffic. 

The  money  lent  and  the  receiver's  right  of  indemnity 
will  then  have  priority  over  the  claims  of  the  debenture- 
holders  (t). 

Such  leave  will  only  be  granted  where  there  is  clear 
evidence  of  advantage. 

Securities  Investment  Corporation  v.  Brighton  Alharnbra 
(1893),  08  L.  T.  249. 

The  receiver  appointed  by  debenturediolders  of  a  music  hall  had 
already  borrowed  £1000,  and  bad  carried  on  the  business  for  some 
time  at  a  loss.  He  applied  lor  leave  to  burrow  another  £1000,  in 
order  to  sell  the  business  as  a  going  concern: — Held,  leave  will 
not  be  granted,  for  this  is  a  mere  speculation. 

And  if  he  exceeds  the  amount  authorised,  his  right 

(.<)  Note  as  to  prccedure. — The  company  frequently  consents  to 
such  an  application  ;  if  so,  an  order  is  first  made  appointing  a  receiver, 
and  later  a  sale  is  ordered  on  a  motion  for  judgment  (see  Griggleaton 
Coal  Co.,  [l'.»UG]  W.  X.  20).  For  this  purpose  a  statement  of  claim 
should  be  prepared  (fie  Dvpont  [190b']  W.  N.  14).  For  the  form  of 
the  order,  sec  Griggleston  Coal  Co.  (vbi  sup.). 

(O  Re  Glasdir  Copper  Co.,  190.-..  W.  X.  17J. 
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of  indemnity  floes  not  extend  to  the  excess,  even  if 
he  acted  bondjide,  unless  it  was  reasonably  necessary 
for  him  to  borrow  without  applying  to  the  court 
(Be  British  Power,  etc.,  Co.,  Limited,  [1906J  1  Ch. 
4(J7)  (u). 

4.  He  may  apply  to  the  court  for  foreclosure, 
which  may  extend  even  to  the  uncalled  capital  of 
the  company  (Sadler  v.  Worley,  [1894]  2  Ch.  170). 

But  this  remedy  is  not  usual,  as  it  is  necessary  for 
all  the  debenture-holders  of  every  class  to  be  parties 
to  the  action. 

Elias  v.  Continental  Co.,  [1897]  1  Ch.  511. 

Four  out  of  five  debenture-hollers  sued  for  foreclosure : — Held, 
where  the  legal  estate  is  in  the  mortgagees,  and  foreclosure  means 
simply  depriving  the  mortgagor  of  his  equity  of  redemption,  it  is 
net  necessary  fur  all  patties  to  be  present:  but  where  it  involves 
conveying  the  property  of  the  company  to  the  mortgagees, 
they  must  all  be  present. 

5.  He  can   present  a  petition  for  winding  up  the 
ipany,  as  he  is  a  creditor  (see  p.  213). 

6.  Ee  may  have  the  property  sold,  if  the  debenture 
trust  deed  gives  the  trustees  power  of  sale. 

7.  If  the  company  is  insolvent,  and  his  security  is 
insufficient,  he  may  value  his  security  and  sue  for  the 
balance  of  his  debt  or  give  up  his  security  and  sue 
for  the  whole  debt. 

The  proceeds  recovered  by  any  of  those  means  may 
be  applied  bj  the  debenture-holder  in  payment  of  his 
costs,  principal  debl  and  interest,  but  not  interest 
which  became  due  alter  winding  up. 

(//)  And  S.  ('..  L907,  W.  N.  49  as  to  what  was  authorised  in  that 
ease. 
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A  plaintiff  who  sues  on  behalf  of  himself  and  all 
other  debenture-holders  of  the  same  class,  has  a  first 
claim  against  the  proceeds  for  his  costs.  The  amount 
of  costs  that  he  may  recover  depends  on  a  rule,  at 
first  sight  rather  curious. 

(1)  If  the  assets  are  insufficient  to  pay  the  deben- 

tures of  his  class  in  full,  he  gets  solicitor  and 
client  costs. 

(2)  If  the  assets  are  sufficient  to  pay  the  debentures 

of  his  class  in  full,  but  not  sufficient  to  pay 

the  subsequent  debentures,  he  only  gets  party 

and  party  costs  (.*'). 

The  reason  for  this  is  that  in  the  first  case  the  costs 

come  entirely  out  of  the  pockets  of  the  persons  whose 

rights  he  has  been  enforcing ;  while  in  the  second,  they 

come  out  of  the  residue  of  the  fund  which  is  going  to 

persons  not  benefited  by  his  exertions  (?/). 

O)  But  if  the  plaintiff  cannot  pay  to  his  solicitor  the  difference 
between  party  and  party  costs  and  solicitor  and  client  costs,  the 
solicitor  has  a  lien  on  the  property  recovered  in  the  action  for 
the  difference  (Re  W.  C.  Home  &  Son?,  Limited,  1906,  1  Ch.  271  ; 
and  see  form  of  order  on  p.  277). 

(y)  New  Zealand  Midland  Rail.  Co..  [1901]  2  Ch.  357  ;  and  see 
Re  Clayton  Engineering  Co.,  [1904]  W.  N.  28. 
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CHAPTEE    XIII. 

UNDERWRITING. 


An  underwriting  agreement  is  an  "agreemenl 
whereby,  previously  to  an  offer  of  a  company's  shares 
to  the  public  for  subscription,  some  person  undertakes, 
in  consideration  of  a  commission  to  take  the  whole  <>r  a 
portion  of  such  (if  any)  of  the  offered  shares  as  may 
not  he  subscribed  for  by  the  public  "  (Rawlins  and 
Macnaghten,  p.  220). 

When  a  company  offers  a  number  of  shares  to  the 
public,  it  is  very  often  most  important  to  secure  that 
the  whole  issue  shall  bo  taken  up.  Even  if  the  shares 
are  almost  certain  to  be  taken,  unforeseen  events  may 
happen,  such  as  the  outbreak  of  war  or  attacks  against 
the  company  in  the  newspapers,  which  would  endanger 
the  success  of  the  issue 

Consequently,  a  company  is  usually  willing  to  pay 
a  small  commission  on  all  the  shares  offered  to  the 
public,  to  anv  one  who  will  agree  to  take  all  the  shares 
(if  any)  that  the  public  do  not  take. 

Brokerage  is  rather  different.  If  the  company  agree 
with  A.  that  if  he  takes  so  many  shares,  the  company 
will  allow  him  a  commission  of  £2  per  cent.,  this  may 
amount  to  issuing  shares  at  a  discount ;  but  if  A.  is  a 
broker,  and  employed  ;is  such  by  the  company  for 
placing  shares,  a  proper  commission  or  "brokerage" 
may  be  paid  (Buckley,  p.  b'44). 
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A  person  who  "  places  "  shares  does  not  take  them 
himself,  but  finds  other  persons  who  will  take  them. 

Before  the  Act  of  1900,  it  was  doubtful  whether 
underwriting  commission  could  legally  be  paid ;  but 
reasonable  brokerage  was  allowed. 

Metropolitan  Coal  Association  v.  Serimgeour,  [1895] 

2  Q.  B.  604. 
A  payment  of  two  and  a  half  per  cent,  to  brokers  was  held 
to  be  valid. 

By  the  Companies  Act,  1900  (a) — Brokerage  for 
placing  shares  may  be  paid.  Otherwise  no  company 
may  apply  any  of  its  shares  or  capital,  either  directly 
or  indirectly,  in  the  payment  of  any  commission, 
discount  or  allowance  to  any  person  in  consideration 
of  his  subscribing  or  agreeing  to  subscribe  for  or  pro- 
cure subscriptions  for  any  shares  unless — 

(1)  the  payment  and  its  amount  are  authorised  in 
the  articles  and  disclosed  in  the  prospectus  ; 

or  statement  in  lieu  of  prospectus,  and 

{2)  the  payment  does  not  exceed  that  amount. 

The  result  is  that  a  company  cannot  apply  its  capital 
or  shares  in  the  payment  of  underwriting  commission 
except  in  the  manner  mentioned  in  the  Act. 

This  provision  has  been  used  as  an  indirect  way  of  issuing 
shares  at  a  discount. 

Thus,  the  company  agrees  to  pay  to  every  person  who  subscribes 
for  one  £1  share  the  sum  of  5s.  hy  way  of  commission. 

Ir  is,  however,  exceedingly  doubtful  whether  such  a  scheme  is 
legal,  and  if  it  is  really  nothing  more  than  an  issue  of  shares  at  a 
discount  it  would  probably  be  void  (see  Keatinge  v.  Paringa 
Mines,  Limited,  [1902]  W.  X.  15). 

(a)  S.  8  (3)  as  amended  by  the  Act  of  1907 ;  s.  8  (2). 
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It  was  at  one  time  thought  that  the  Act  prevented  a 
company  from  giving  as  the  consideration  for  under- 
writing shares,  an  option  to  take  further  shares  at 
par  (b).     This  has  now  been  held  to  be  legal. 

Hilder  v.  Dexter,  [1902]  A.  C.  474. 

Shares  were  offered  to  fourteen  persons  on  the  terms  that  for 
each  share  taken  up,  the  applicant  should  have  an  option  of  taking 
within  a  year  one  other  share  at  par  (b);  and  if  he  should  take  up 
this  share  within  the  year,  then  he  should  have  a  further  option  of 
taking  up  another  share  at  par  within  the  next  year  :— Held,  this 
is  valid.  The  company  is  not  applying  "any  of  its  shares  or 
capital,"  and  is  not  paying  "a  commissioo,  discount  or  allowance." 
The  result  is,  in  any  case,  that  the  company  gets  "  par  "  for  the 
shares." 

Before  the  Act  of  1907  the  payment  was  only 
allowed  on  an  offer  of  shares  to  the  public (c). 

Booth  v.  New  Afrikander,  [1003]  1  Ch.  295. 

A  company  formed  in  1898,  having  power  to  sell  its  under- 
taking for  shares  in  another  company,  sold  it  to  a  new  company 
in  consideration  of  shares  in  the  new  company  to  be  allotttd  to 
such  members  of  the  old  company  as  should  accept  them.  The 
Articles  of  the  new  company  provided  that  a  commission  at  the 
rate  of  fifty  per  cent,  might  be  paid  for  underwriting.  Certain 
guarantors  agreed  to  take  up  any  shares  in  the  new  company  not 
taken  up  by  the  shareholders  of  t lie  old  company,  in  consideration 
of  £12,300: — Held,  this  payment  was  illegal,  as  (1)  there  was  no 
"ti'ir  of  shares  to  the  public  ;  (2)  a  payment  of  a  fixed  sum  is  not 
iwed  where  the  Articles  specify  a  rate  per  cent. 

The  contract  usually  takes  the  form  of  an  under- 
writing letter,  which  may  be  cither — 

(h)  Taking  a  share  :it  "  pur"'  means,  giving  £100  for  a  i.100  shaie. 
To  give  less,  is  to  take  ;it  ;i  discount;  to  give  more,  is  to  take  al  a 
premium. 

('•)  Ami  see  Sliertcell  \.  Combined  Incandescent  Co.,  and  notes 
thereto  on  p.  204 
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(1)  An  offer,  which  does  not  become  binding  until 

the  company  communicates  its  acceptance  (d). 

Ex  parte  Stark,  1897,  1  Ch.  575. 

S.,  by  letter,  offered  to  subscribs  or  find  securities  for  10,000 
shares,  or  so  many  as  the  company  should  agree  to  issue  to  him  : — 
Held,  this  was  merely  an  offer. 

Or, 

(2)  An  acceptance  of  the  terms  offered  by  the  com- 

pany. 

Carmiehael's  Case,  1896,  2  Ch.  643. 

C.  signed  a  letter  agreeing  to  take  1000  shares  in  consideration 
of  a  certain  commission  : — Held,  this  was  a  complete  contract. 

The  payment  may  be  made  direct  by  the  company  or  by  the 
person  to  whom  the  shares  are  allotted  (e). 

The  amount  of  commission  paid  in  respect  of  shares  and  deben- 
tures must  be  stated  in  the  annual  summary,  and  the  rate  of  com- 
mission paid  in  respect  of  debentures  must  be  entered  in  the  register 
of  mortgages  kept  by  the  registrar  (_/). 

(d)  And  see  Onnerod's  Cage,  [1894]  2  Ch.  474,  where  the  agreement 
was  to  take  shares  "  if  and  when  called  upon." 

(e)  Act  of  1907,  s.  8.  (/)  Ibid.,  s.  7. 
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CHAPTER  XIV. 

DIRECTORS. 


Section  1. 

Position  of  Directors. 

A  company  need  not  have  directors.  All  the  mem- 
bers together  might  carry  on  the  business,  or  there 
might  be  a  "  council  "  ;  but  a  company  usually  appoints 
a  certain  number  to  be  managers  of  the  business,  to 
make  contracts  for  the  company,  and  to  take  care  of 
the  property  of  the  company,  and  they  are  generally 
called  directors.  Thus,  directors  are  sometimes  said 
to  be  (1)  Trustees,  and  sometimes  (2)  Agents  or 
managers.     Their  exact  position  is  hard  to  define. 

(1)  The  directors  are  to  some  extent  trustees  for 
the  company.  Thus,  the  Statute  of  Limitations  ap- 
plies to  their  actions  in  the  same  way  as  to  trustees. 

Ee  Lands  Allotment  Co.,  [1894]  1  Ch.  GIG. 
The  company  had  no  power  to  invest  in  shares  of  other 
companies.  The  directors  took  £uC>,000  in  the  Building  Securities 
Co.  in  1885.  The  company  was  wound  up  in  1893,  i.e.,  more  than 
six  years  later: — Held,  the  directors  were  protected  under  the 
Trustee  Act,  1888,  as  there  was  no  fraud  (also  they  were  not  liable 
as  the  shares  were  taken  in  payment  of  a  debt). 

Directors  are  trustees  for  the  company  of  their 
power  of  approving  transfers,  issuing  and  allotting 
shares  (a),  and  making  calls. 

00  Punt  v.  SyntoiK  &  Co.,  Limited,  [1903]  2  Ch.  506. 
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Alexander  v.  Automatic  Telephone  Co.,  [1000]  2  Ch.  56. 

For  facts,  see  p.  109  above. 

Lindley,  M.R. :  "  The  Court  of  Chancery  has  always  exacted 
from  directors  the  observance  of  good  faith  towards  shareholders 
.  .  .  and  directors  who  so  use  their  powers  as  to  obtain  benefits 
for  themselves  at  the  expense  of  the  shareholders,  without  in- 
forming them  of  the  fact,  cannot  retain  those  benefits,  and  must 
account  for  them  to  the  company." 

Directors  are  trustees  for  the  company  and  not  for 
the  individual  shareholder. 

Percival  v.  Wright,  [1902]  2  Ch.  421. 

Directors  bought  shares  from  a  shareholder  while  they  were 
negotiating  for  the  sale  of  the  company  at  a  very  his;h  price,  but 
did  not  tell  him  of  this  fact: — Held,  the  sale  was  good. 

But  directors  do  not  have  to  account  so  strictly  as 
the  trustees  of,  e.g.,  a  marriage  settlement,  and  in 
many  ways  they  differ  from  ordinary  trustees. 

Smith  v.  Anderson  (1880),  15  Ch.  D.  275. 

James,  L.J. :  "  A  trustee  is  a  man  who  is  the  owner  of  property 
and  deals  with  it  as  principal,  as  owner,  ami  as  master,  subject 
only  to  an  equitable  obligation  to  account  to  some  persons  to  whom 
he  stands  in  the  relation  of  trustee.  .  .  .  The  office  of  a  director  is 
that  of  a  paid  servant  of  the  company.  A  director  never  enters 
into  a  contract  for  himself,  but  for  his  principal  ...  he  cannot 
sue  on  such  contracts,  nor  be  sued  on  them  (unless  he  exceeds  his 
authority).1' 

Directors  are  described  as  trustees,  agents,  or 
managing  partners,  not  as  exhausting  their  powers  or 
responsibilities,  but  as  indicating  useful  points  of  view. 
"  It  does  not  matter  much  what  you  call  them,  so 
long  as  you  understand  what  their  true  position  is, 
which    is    that    thev    are    merely    commercial   men, 
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managing  a  trading  concern  for  the  benefit  of  them- 
selves and  all  other  shareholders  in  it  "(Jessel,  BLR., 
10  Ch.  D.  452). 

(2)  Directors  are  agents  for  the  company.  When 
they  make  contracts  for  the  company,  they  are  not 
liable  themselves,  unless  they  contract  in  their  own 
names,  then  the  other  party  can  sue  either  the  company 
or  the  directors,  at  his  option. 

Even  if  they  make  a  contract  which  is  ultra  vires 
and  so  cannot  bind  the  company,  the  directors  do  not 
render  themselves  liable  (except  sometimes  on  an 
implied  warranty  of  authority).  See  Weeks  v.  Propert, 
p.  137. 

If  the  act  done  is  not  beyond  the  powers  of  the 
company,  but  only  beyond  the  powers  of  the  directors, 
then — 

(1)  If  the  contract  is  made  with  a  member,  it    is 

voidable. 

(2)  If  made  with  an  outsider  who  had  no  notice  of 

the  want  of  powers,  it  binds  the  company. 
Such  an  act  of  directors  may  also  be  made  valid  by 
the  acquiescence  of  every  shareholder  (Rawlins  and 
Macnaghten,  p.  483). 

Section  2. 

Appointment  of  Directors. 

The  first  directors  are  usually  named  in  the 
Articles. — This  is  not  now  a  valid  appointment  unless 
each  of  the  proposed  directors  has — 

(i.)  signed  and  filed  with  the  Registrar  a  consent 
to  act  as  director  ;  and 
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(ii.)  signed  the   memorandum  for  his  qualification 

shares  or  a  contract  to  take  them  from  the 

company  and  pay  for  them.     See  Companies 

Act,  1900,  s.  2. 

If  not  named  in  the  Articles,  the  first  directors  are 

appointed   by  the   subscribers   to   the    Memorandum. 

This  must  be  done  either — 

(1)  by  the  majority  at  a  meeting  of  subscribers ; 

or 

(2)  by  a  writing  signed  by  all  the  subscribers. 

If  they  do  not  meet,  all  the  subscribers  must  sign 
the  appointment,  unless  the  Articles  provide  otherwise. 
See- 
John  Morley  Building  Co.,  [1891]  2  CL.  at  p.  392,  and  Re 
Great  Northern  Salt  Co.  (1890),  44  Ch.  D.  472. 

The  company  adopted  Table  A.  (see  p.  49  above).  A  meeting 
of  three  of  the  seven  subscribers  appointed  A.,  B.,  C,  and  D. 
as  directors.  Later,  all  seven  subscribers  signed  a  document 
appointing  A.,  B,  C,  and  E.  as  directors :— Held,  the  first 
appointment  was  bad,  the  second  good. 

Section  3. 
Quorum. 

A  quorum  is  the  number  of  directors  who  must  be 
present  at  any  meeting. 

The  minimum  number  is  the  number  of  directors 
who  must  be  holding  office  at  any  time. 

If  a  minimum  number  of  directors  is  fixed  by  the 
Articles,  and  the  number  falls  below  the  minimum,  the 
remaining  directors  cannot  act.  But  the  Articles  may 
authorise  the  directors  to  act  in  spite  of  a  vacancy. 
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Re  Bank  of  Syria,  [1001]  1  Cli.  L15. 

I'.y  the  Articles  the  affairs  of  the  company  were  to  be  conducted 
by  a  council  of  not  less  than  three.  Article  42  allowed  directors 
to  act  in  spite  of  a  vacancy.  The  numbers  of  the  council  were 
reduced  to  two.  The  remaining  two  gave  certain  securities: — 
Held,  these  securities  would  have  been  void,  but  were  saved  by 
clause  42. 

The  quorum  of  directors  is  usually  fixed  by  the 
Articles.  A  quorum  has  been  defined  as  "  The  number 
of  directors  who  must  be  present  to  enable  them  to  act 
as  a  board"  (&).  But  in  view  of  the  following  recent 
decision  it  would  be  more  accurate  to  say  :  "  The 
number  of  directors  qualified  to  act  who  must  be 
present  at  a  meeting  to  enable  them  to  act  as  a  board." 

Re  Greymouth  Point  Elizabeth  Railway,  [1904]  1  Ch.  32. 
The  Articles  contained  a  clause  the  same  as  Art.  86  (on  p.  44), 
and  two  directors  were  to  be  a  quorum.  There  were  only  three 
directors:  two  of  these  lent  £2000  to  the  company,  and  the 
board  (viz.,  the  three  directors)  agreed  to  give  them  debentutes 
to  secure  it.  Thus,  though  three  directors  were  present,  two  were 
disqualified  from  voting  under  Art.  86: — Held,  the  agreement 
was  void. 

If  no  quorum  is  fixed  by  the  Articles,  the  number  of 
directors  who  usually  act  will  be  sufficient;  but  in  any 
case,  notice  of  the  meeting  must  be  given  to  all  the 
directors. 

Section  4. 

Qualification. 

There  need  not  be  any  qualification  for  directors,  bul 
the  Articles  usually  provide  that  no  person  shall  act 
as  director  unless  he  holds  a  certain  number  of  shares. 
See  Art.  84  on  p.  43  above. 

(6)  Palmer's  Company  Law.  p.  160. 
c.l.  .s 
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If  any  qualification  is  fixed,  then — 

(1)  It  must  be  disclosed  in  the  prospectus  (Com- 

panies Act,  1907,  s.  2  (1)  (b) ) ; 

(2)  Each  director  must  take  his  qualification  shares 

within  two  months  of  his  appointment, 
otherwise  he  vacates  office,  and  renders  him- 
self liable  to  a  fine  of  £5  for  every  day  that 
he  acts  as  director  (Companies  Acts,  1900, 
s.  3) ;  and  1907,  s.  34)  ;  and 

(3)  The  company  cannot  commence  business  until 

every  director  has  taken  up  his  qualification 
shares  and  paid  on  them,  if  payable  in  cash, 
the  same  proportion  as  the  public  have  to 
pay  on  application  and  allotment  (Companies 
Act,  1900,  s.  6  (1)  (b) ). 

The  Articles  frequently  provide  that  the  qualifica- 
tion of  a  director  shall  be  the  holding  of  a  certain 
number  of  shares  "  in  his  own  right."  It  would  per- 
naps  be  better  to  provide  that  he  must  hold  them 
"  beneficially,"  for  the  former  words  are  satisfied  if  the 
director  holds  the  shares  as  "  trustee  for  others  "  (c), 
unless  it  appears  on  the  register  that  he  is  merely  a 
trustee. 

Boschoek  Proprietary  Co.  v.  Fuke,  [1906]  1  Ch.  148. 
A  director  was  entered  on  the  register  as  the  holder  of  shares  as 
liquidator  of  another  company  : — Held,  he  was  not  qualified. 

And  the  dirctor  must  hold  the  shares  in  such  a  wax- 
that  the  company  may  safely  deal  with  him  as  owner 
of  the  shares. 

(c)  Uou-anl  v.  Sadler,  [1S93]  1  Q.  B.  1.  In  such  a  case  the  dividends 
on  the  shares  belong  to  the  beneficiaries,  but  the  remuneration  of  the 
director  trustee  belongs  to  him  (Re  Dover  Coal  Fields,  [1007]  2  Ch.  81. 


Directors.  1  i  9 

Sutton  v.  English  and  Colonial  Co.,  [1902]  2  Ch.  502. 

The  qualification  of  a  director  was  the  holding  of  ICO  share3 
"  in  his  own  right."  S.,  a  director  held  1000  shares.  S.  became 
bankrupt;  his  trustee  in  bankruptcy  gave  notice  to  the  company 
that  he  claimed  the  shares,  but  did  not  wish  to  be  registered  for 
a  few  days.  The  board  of  directors  excluded  ft.  as  being  dis- 
,  i  tied  : — Held,  S.  was  disqualified. 

If  a  director  takes  his  qualification  shares  as  a 
present  from  the  promoters,  this  is  a  breach  of  trust, 
and  he  must  account  to  the  company  for  the  amount. 

Hay's  Case  (1875),  10  Ch.  App.  004. 

The  directors  agreed  with  Hay,  that  if  he  would  become  a 
director  they  would  give  him  forty  £25  shares  as  his  qualification. 
The  promoters  then  paid  Hay  £1000.  Hay  then  applied  to  the 
company  for  the  shares,  and  paid  £1000  for  them:— Held,  Hay 
holds  the  £1000  as  trustee  for  the  company. 

Disqualification. 

A  director  becomes  disqualified  if  he  loses  his  quali- 
fication, or  if  he  does  any  act  which,  by  the  Articles, 
amounts  to  a  disqualification  (see  Art.  85  on  p.  43), 
r.fj.,  to  hold  a  paid  office  under  the  company  such  as  a 
paid  trustee  of  a  debenture  deed  (Astley  v.  New  Tivoli, 
[1899]  1  Ch.  151). 

"  Absenting  himself,"  as  in  clause  So  (c)  (p.  45, 
above),  refers  only  to  voluntary  absence. 

Mack's  Claim,  [1900]  W.  N.  114. 

A  director  who  lived  in  Belfast  was  seriously  ill  and  unabl  •  to 
travel,  and  failed  to  attend  several  meetings: — Held,  he  did  not 
vacate  his  office. 

AVhen  the  disqualification  consists  in  "  making  a 
secret  profit,"  the  disqualification  ceases  as  sunn  as  the 
transaction  is  complete. 
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Re  Bodega,  [1904]  W.  N.  7. 
W.,  one  of  the  directors,  made  a  secret  profit  in  1900.     He  was 
re-elected  in  1901.     la  1902  the  secret  profit  was  discovered : — 
Held,  the  disqualification  ceased  as  soon  as  it  became  complete 
in  1900,  and  the  re-election  in  1901  made  him  a  director  again. 

A  disqualified  director  ceases  to  be  a  director,  and 
therefore  cannot  act.  If  he  does  act,  the  company  may 
restrain  him  from  doing  so  by  injunction,  but  cannot 
sue  him  for  damages. 

An  individual  shareholder  cannot  take  any  proceed- 
ings against  him  for  acting ;  for  an  individual  share- 
holder cannot,  as  a  rule,  sue  to  redress  a  wrong  done  to 
the  company.  This  is  the  rule  in  Foss  v.  Harbotth 
(1843),  2  Ha.  461. 

Burland  v.  Earle,  [1902]  A.  C.  83. 
Directors  instead  of  paying  profits  to  shareholders  invested 
them : — Held,  (p.  93).  To  redress  a  wrong  done  to  the  company  the 
action  should  be  brought  by  the  company  itself,  except  where  the 
persons  against  whom,  relief  is  sought  hold  the  majority 
of  the  shares  and  will  not  allow  the  company  to  bring  an  action  >' 
and  even  then,  only  in  cases  of  fraud  and  ultra  vires,  and  not  for 
mere  informalities. 

The  Articles  generally  contain  a  clause  that  if  it  shall 
afterwards  appear  that  the  directors  were  disqualified, 
or  improperly  elected,  any  acts  done  by  them  shall  be 
valid  in  spite  of  the  disqualification.  See  Art.  99  on 
p.  46. 

It  was  at  one  time  thought  that  this  only  applied  to 
dealings  with  outsiders,  but  it  has  recently  been  held 
to  apply  to  the  members  of  the  company  as  well. 

British  Asbestos  Co.  v.  Boyd,  [1903]  2  Ch.  439. 
B.,  R.,  and  M.  were  directors.      Two  formed  a  quorum.     The 
Articles  cont lined  the  same  clause  as  Art.  99  (on  p.  46),  and  it 
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was  a  disqualification  to  hold  any  office  of  profit  in  tlie  company. 
M.  resigned.  B.  became  secretary  for  two  months,  and  was  there- 
fore disqualified.  During  that  time  B.  and  R.  appointed  D 
director.  The  appointment  of  D.  was  disputed: — Held,  D.'a 
appointment  was  valid.  Art.  99  (together  with  Companies  Act, 
2,  s.  G7)  covers  cases  where  the  facts  causing  disqualified'  q 
were  known  at  the  time,  but  the  knowledge  was  not  present  to  the 
minds  of  the  directors.  Also,  this  clause  applies  to  a  question  of 
internal  management,  such  as  the  appointment  of  a  director. 

Section  5. 
Remuneration  of  Directors. 

The  remuneration  of  the  directors  (if  any)  must 
be  stated  in  the  prospectus  (Companies  Act,  1907, 
s.  20  (1)  (b)  ). 

I  >irectors  are  not  entitled  to  any  remuneration  apart 
from  express  agreement. 

The  Articles  usually  provide  for  their  remunera- 
tion ;  if  so,  it  cannot  be  changed  or  increased  without 
a  special  resolution  (d). 

Directors  cannot  get  their  travelling  and  other  expenses  in 
addition  to  their  remuneration,  uuless  this  is  expressly  provided 
for  (?). 

If  the  Articles  provide  for  remuneration,  it  becomes 
a  debt  due  from  the  company  to  the  directors,  and  may 
be  sued  for,  and  may  lie  paid  out  of  capital  it'  there  are 
no  profits. 

Re  Lundy  Granite  Co.  (1S72),  20  L.  T.  673. 
The  remuneration  was  to  be  one-tenth  of  the  profits,  but  nut 
less  than  £100  a  year.     There  were  no  profits  for  several  years  : — 
Held,  the  directors  were  entitled  to  £100  a  year. 

When  ;i  company  is  making  do  profits,  the  directors 

(d)  Boschoeh  Co.  v.  Fuke,  |  L906]  1  Ch.  148. 

(e)  Young  \.  Naval  and  Military,  etc,  [19l'5]  W.  V  11. 
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frequently  agree  to  waive  their  remuneration,  but  they 
are  not  bound  to  do  so. 

If  the  remuneration  is  to  be  "at  the  rate  of  £ —  a 
year,"  a  director  who  acts  for  part  of  a  year  is  entitled 
to  a  proportionate  share  of  remuneration ;  but  if  it  is 
to  be  "  a  yearly  sum  of  £ — ,"  or  even  "  £ —  per 
annum,"  he  will  not  get  anything  in  any  year  unless 
he  acts  for  the  whole  year. 

Innian  v.  Ackroyd  and  Best,  Limited,  [1901]  1  K.  B.  613. 
The  remuneration  was  to  be  "  the  sum  of  £125  per  annum  per 
director."  I.  served  for  one  year  and  seven  months  : — Held,  if  it 
had  been  "  at  the  rate  of"  £125  per  annum,  I.  would  be  entitled  to 
be  paid  for  one  year  and  seven  months.  But  in  this  case  he  is  only 
entitled  to  be  paid  £125  for  the  one  complete  year. 

If  a  director  is  a  trustee  of  his  qualification  shares, 
he  may  retain  his  remuneration  for  himself  (/). 

Section  6. 
Powers  of  Directors. 

The  powers  of  the  directors  are  generally  described 
in  the  Articles  (see  Arts.  106  and  107  on  pp.  4  and  6), 
and  there  is  usually  a  clause  giving  them  powers  of 
management  and  all  the  powers  of  the  company  which 
are  not  otherwise  dealt  with.     See  Art.  106. 

This  general  clause  is  not  to  be  construed  "  ejusdem 
generis,"  but  is  valid  and  effectual. 

Re  Pyle  Works  (No.  2),  [1891]  1  Oh.  173. 

Two  directors  of  the  P.  Company  gave  a  guarantee  to  a  railway 

company,  by  reason  of  which  the  railway  company  agreed  to  carry 

goods  on  credit  Lr  the  P.  Company.    The  board  of  the  P.  Company 

therefore  agreed  that  it  should  indemnify  the  two  directors  by  a 

(/)  Be  Dover  Coal  Fields,  1907,  W.  N.  119. 
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charge  on  its  uq called  capital.  The  Articles  only  gave  directors 
power  to  secure  money  when  borrowed.  The  Memorandum 
gave  the  company  power  to  issue  securities  generally.  The 
Articles  contained  clause  106  (on  p.  46)  :— Held,  the  directors 
have  power  to  give  this  charge. 

The  directors  are  the  only  persons  who  can  deal  with  the 
m  liter  thus  assigned  to  them,  and  their  decision  cannot  be  over- 
ruled even  by  a  general  meeting  of  the  company  (</),  unless  the 
Articles  are  altered  by  a  special  resolution.  They  should,  however, 
communicate  their  policy  to  the  shareholders  and  are  bound  to  do 
so,  if  their  p  ilicy  is  attacked  by  any  of  the  shareholders  (Ji  }, 

The  shareholders  may  enlarge  the  powers  <>f  the 
directors,  and  so  enable  them  to  do  anything  that  the 
company  could  do  ;  or,  if  the  directors  do  some  act 
beyond  their  powers,  the  shareholders  may  ratify  their 
act,  if  it  is  within  the  powers  of  the  company. 

A  director  cannot  make  a  contract  with  the 
company,  otherwise  there  would  be  a  conflict  between 
his  own  private  interest  and  his  duty  to  the  company. 

Any  such  contract  will  be  held  to  be  void,  without 
any  inquiry  as  to  its  fairness. 

Parker  v.  McKenna  (1874),  10  Ch.  App.  US. 
S.  agreed  to  take  U000  shares  on  certain  terms  by  which  he  was 
to  pay  £30  premium  down,  and  the  rest  by  instalments.  The 
directors  took  over  part  of  his  bargain  and  released  him  from  some 
of  its  terms: — Held,  this  was  a  contract  in  which  it  was  important 
for  the  directors  to  watch  the  ink-rests  of  the  company.  Therefore 
the  contract  with  them  was  void,  and  they  must  refund  the  profit 
made  on  the  shares. 

There  are  two  exceptions  to  this  rule 

(1)  A  director  may  agree  to  take  shares  or  deben- 
tures of  the  company. 

(cj)  Automatic  Filter  Co.  v.  Cunningham*,  [I90fi]  '2  Ch.  34. 
(h)  Petl  v.  London  &  North  Wettern  Railway,  [l'.iUT]  1  Ch.  5. 
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(2)  The  Articles  may  modify  the  rule  and  allow  a 
director  to  make  contracts  with  the  company, 
provided,  e.g.,  that  he  does  not  vote.  See 
Art.  86  on  p.  44. 

This  does  not  prevent  him  from  voting  on  the  same 
question  at  a  meeting  of  shareholders  (/). 

The  directors  must  act  at  a  meeting  (called  a  "  board 
meeting  ")  unless  the  Articles  give  them  power  to  act 
otherwise.  The  meeting  must  be  duly  summoned  ; 
that  is,  due  notice  of  the  meeting  must  l>e  given  to 
every  director.  The  meeting  may  be  held  anywhere, 
e.g.,  in  a  passage  (&). 

The   decisions   of  the    directors    take  the   form  of 

resolutions,  e.g.,  '-Resolved  that  shares  Xos. to 

be  allotted  to ,"  etc. 

Minutes  of*  the  meetings  are  kept  and  signed  by  the 
chairman. 

Directors  may  not  delegate  their  powers  unless  the 
Articles  expressly  give  them  power  to  do  so.  See 
Art.  Ill  on  p.  47. 

Re  Liverpool  Household  Stores  (1890),  59  L.  J.  Ch.  624. 

Directors,  under  powers  expressly  given  by  the  Articles, 
delegated  all  their  powers  to  a  committee  of  three.  This  was 
recognised  as  valid. 

The  powers  of  directors  cease  on  the  commencement 
of  a  winding-up. 

ft)  North-West  Transportation  Co.  v.  Beatty,  [1S87]  12  A.C.  589. 
{!:)  Smith  v.  rarinya  Mines,  [1906]  2  Ch.  193. 
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Section  7. 

Liability  of  Directors. 

Directors  are  not  personally  liable  on  the  contracts 
which  they  make  as  agents  for  the  company,  but  they 
may  be  liable 

(1)  to  persons  who  subscribe  for  shares,  in  case  of 

untrue  statements    in   the   prospectus,  under 
the  Directors  Liability  Act,  1890  (see  p.  0-i) ;  or 

(2)  to  the  company  in  case  of  gross  negligence. 

Merchants'  Fire  Office  v.  Armstrong,  [1901]  W.  N.  1G3. 

Directors  voted  £15,000  to  one  of  their  number  for  "  services," 
whereas  he  had  only  rendered  the  ordinary  services  of  a 
director : — Held,  this  is  gross  negligence,  and  they  are  liable. 

It  is  not  necessary  to  prove  fraud,  where  directors 
have  applied  capital  in  payment  of  objects  ultra  vires, 
r.//.,  in  the  payment  of  dividends  out  of  capital  (Masonic 
Co.  v.  Sharpe,  [1892]  1  Ch.  154,  1G5). 

But  if  they  act  in  the  bona  fide  exercise  of  their 
discretion  they  are  not  liable,  and  the  burden  of  proof 
lies  on  those  who  seek  to  charge  them  with  bad  faith. 

Re  New  Mashonaland  Co.,  [1892]  3  Ch.  577. 

The  directors  agreed  to  lend  £1250  to  G.,  on  his  giving 
security.  Cheques  were  paid  to  G.  at  once,  but  he  never  gave 
security  : — Held,  this  a  doubtful  case,  but  the  burden  of  proof 
lies  on  the  plaintiffs  fco  prove  fraud,  and  they  have  not  done  so. 
The  directors  are  not  liable,  as  they  have  acted  in  their  discretion. 

A  director  is  not  liable  if  he  can  show  that  he  acted 
without  knowledge  of  the  facts  which  made  his  act 
illegal,  provided  lie  was  aot  guilty  of  negligence  (I). 
And  in  any  case  if  he  lias  acini  honestly  and  reasonably 

(/)  Dovey  v.  Cvreij.  [1901]  A.  C.  477. 
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and  ought  fairly  to  be  excused,  the  court  can   relit  > 
him  from  liability  (Act  of  1907,  s.  32). 

A  director  who  habitually  abstains  from  board  meet- 
ings may  become  liable  for  the  acts  of  his  co-directors. 
But  he  is  not  bound  to  attend  all  board  meetings. 

Re  Denham  &  Co.  (1883),  25  Ch.  D.  752. 

All  the  powers  of  management  were  vested  in  D.  C,  one  of  the 
directors,  did  not  attend  the  board  meetings  as  a  rule.  Dividends 
were  paid  for  four  years  out  of  capital.  C.  himself  on  one  occasion 
moved  a  resolution  for  a  dividend  at  fifteen  per  cent. : — Held,  C. 
was  not  liable. 

A  director  who  signs  cheques  makes  himself  liable  if 
the  cheque  ought  not  to  have  been  paid  (m). 

The  procedure  by  which  a  director  may  be  made 
liable  is  by  misfeasance  summons  under  s.  10  of  the 
Companies  (Winding-up)  Act,  1890. 

If  one  of  several  directors  has  been  made  to  pay  for 
misfeasance,  he  is  entitled  to  contribution  from  the 
others. 

Ashurst  v.  Mason  (1875),  L.  R.  20  Eq.  225. 

B.,  a  director,  held  250  shares  with  nothing  paid.  He  resigned. 
His  shares  were,  by  a  resolution  of  the  directors,  transferred  to  A., 
one  of  the  directors,  in  trust  for  the  company.  This,  of  course, 
was  illegal.  The  company  was  wound  up,  and  A.  had  to  pay  in 
full : — Held,  all  the  directors  are  liab'e  to  contribute  their  shares 
of  this  loss. 

This  case  was  followed  and  explained  in 

Jackson  v.  Dickinson,  [1903]  1  Ch.  952. 
which  should  be  read. 

The  same    rule  applies  to  his  liability  under  the 
(?n)  Buckley,  p.  568  ;  Rawlins  and  Macnaghten,  p.  259. 
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Directors  Liability  Act,  1890,  and  even  though  > 
of  the  directors  are  dead  (u);  but  not  if  he  has  been 
guilty  of  fraud  and  the  others  have  not  (o). 

A  director  who  is  unsatisfactory  may  be  removed  by 
the  company,  but  the  power  of  removal  is  governed 
entirely  by  the  Articles. 

Browne  v.  La  Trinidad  (1887),  37  Ch.  D.  11. 

If  there  is  no  such  power  in  the  Articles,  the  company 
may  give  itself  the  power  by  special  resolution. 

00  Shepheard  v.  Bray,  [190CJ  2  Ch.  235. 
(o)  Act  of  19(17,  s.  33. 
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CHAPTER   XV. 

MEETINGS    AND    RESOLUTIONS. 


Section  1. 
Meetings. 
Meetings  of  shareholders  are  of  three  kinds  : 
(1)  Statutory  meeting. — By   the   Companies   Act, 
1900,  s.  12  (1),  a  company  must  hold  a  general  meet- 
in^  within  not  less  than  one  month  and  not  more  than 
three  months  from  the  date  at  which  it  is  entitled 
to  commence   business.     This  meeting  is  called  the 
statutory  meeting.     A  report  must  be  sent  to  all  the 
shareholders  seven  days  before  this  meeting,  stating 

(a)  the  number  of  shares  allotted,  how  much  has  been  paid  up, 
and  the  consideration  for  allotment; 

(b)  the  cash  received  by  the  company  for  these  shares ; 

(c)  an  abstract  of  the  receipts  and  payments  of  the  company, 
and  an  estimate  of  the  preliminary  expenses ; 

(d)  names,  etc.,  of  directors,  auditors,  manager  and  secretary ; 

(e)  if  any  contract  is  to  be  submitted  to  the  meeting  for 
modification,  then  particulars  of  the  contract  and  the  proposed 
modifications  (a). 

A  list  of  members  must  be  produced  at  the  meeting  (/*). 

This  ensures  that  within  a  short  time  from  the 
commencement  of  a  company,  all  the  shareholders 
shall  have  a  chance  of  ascertaining  the  exact  position 
of  the  company. 

(o)  Act  of  1907,  s.  22  (1).  (b)  Act  of  1900,  s.  12  (5). 
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(2)  Ordinary  meeting. — The  Articles  generally  pro- 
vide that  there  shall  be  an  annual  general  meeting,  to 
Le  held  on  ;i  certain  date.  This  is  an  ordinary  meeting. 
Then-  must  be  at  least  one  general   meeting  every 

calendar   year,   not   more  than    15   months    after  the 
previous  meeting  (c). 

(3)  Extraordinary  meeting. — If  there  is  some  busi- 
ness which  must  or  ought  to  be  transacted  before 
the  next  ordinary  meeting,  the  directors  may  call  an 
extraordinary  meeting. 

The  Articles  usually  provide  that  a  certain  number  of 
shareholders  may  at  any  time  compel  the  directors 
to  call  an  extraordinary  meeting.  But  now,  express 
provision  is  made  for  this  by  the  Companies  Act,  1900. 

By  s.  13. — Notwithstanding  anything  in  the  regula- 
tions of  the  company,  the  directors  shall,  at  the  requisi- 
tion of  the  holders  of  one-tenth  of  the  issued  capital  of 
the  company,  call  an  extraordinary  general  meeting. 

The  Articles  may  extend  this  power  {e.g.,  by  allowing 
the  holders  of  one-twentieth  of  the  issued  capital  to 
requisition  a  meeting),  but  they  cannot  restrict  it. 

If  the  directors  neglect  to  call  the  meeting  the 
requisitioned  may  call  it  themselves.  Such  a  requi- 
sition must  be  signed  by  the  requisitioned,  and  in 
case  of  joint  holders  of  shares  all  the  joint  holders 
must  sign  (d). 

All  these  meetings  are  general  meetings,  and  similar 
business  may  be  transacted  at  all  of  them. 

Every  member  is  entitled  to  notice  of  a  general 
meeting. 

(c)  Act  of  VJQ7.  s.  -J  I.  penalty  £50. 

(d)  Patentwood  Keg  SyndicaU  \.  I'earse,  [1906]  W.  X.  104. 
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Smythe  v.  Darley  (1849),  2  II.  L.  Cas.  789. 

On  an  election  of  a  treasurer  for  Dublin  by  the  board  of  magis- 
trates, notice  was  not  sent  to  one  of  the  board  : — Held,  the  board 
were  a  corporate  body,  and  the  election  was  void. 

But  the  Articles  nearly  always  modify  this  rule,  and 
provide  that  notices  may  be  sent  by  post,  etc.  See 
Articles  58  and  59  on  pp.  39  and  40. 

If  special  business  is  to  be  transacted  the  notice  must 
specify  its  nature. 

Tiessen  v.  Henderson,  [1SCJ9]  1  Ch.  861. 
A  nqt'ce  convening  extraordinary  general  meetings  to  consider 
two  alternative  schemes  of  reconstruction  of  the  company,  did  not 
disclose  that  the  directors  were  strongly  interested,  as  underwriters, 
etc.,  in  one  of  the  schemes : — Held,  the  notice  was  bad. 

But  notices  are  not  construed  very  strictly. 

Young  v.  South  African  Syndicate,  [1890]  2  Ch.  268. 

The  notice  of  a  meeting  stated  that  the  object  was  to  adopt  new 
regulations  instead  of  Table  A.,  but  did  not  set  out  the  contents  of 
the  new  regulations: — Held,  this  notice  was  good,  and  where  a 
special  resolution  (e)  is  required,  it  is  sufficient  to  give  one  notice 
stating  that  a  meeting  will  be  held  to  pass  the  resolution,  and  that 
if  it  is  passed  a  second  meeting  will  be  held  to  confirm  it — providtd 
such  a  notice  is  expressly  authorised  by  the  articles  (f). 

A  meeting  once  properly  convened  cannot  be  post- 
poned by  the  directors  (g). 

Quorum. 

The  quorum  for  meetings  of  shareholders  is  generally 
fixed  by  the  Articles  ;  if  not,  two  members  at  least  must 
be  present. 

(c)  See  p.  193. 

(/)  North  of  England  Steamtlup  Co.,  [1005]  2  Ch.  15. 

(g)  Smith  v.  Paringa  Mines,  1906,  2  Ch.  193. 
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The  chairman  is  often  appointed  by  the  Articles; 
if  not,  each  meeting  elects  its  chairman. 

If  the  chairman  prematurely  closes  the  meeting, 
another  chairman  may  be  elected. 

National  Dwellings  Co.  v.  Sykes,  [1894]  3  C!i.  159. 

1 1  moral  meeting  called  to  pass  the  accounts  and  re-elect  directors. 
The  chairman  proposed  "  that  the  accounts  he  passed.*'  A  share- 
holder moved  an  amendment  that  a  committee  of  inquiry  be 
appointed.  The  chairman  refused  to  take  the  amendment.  He 
put  the  original  motion,  which  was  lost,  and  then  dissolved  the 
meeting  at  once.  The  shareholders  then  appointed  a  new  chair- 
man and  appointed  a  committee  of  inquiry  : — Held,  these  appoint- 
ments were  good. 

But  the  chairman  has  a  discretion,  and  every  share- 
holder is  not  entitled  to  talk  as  much  as  he  likes. 

Wall  v.  London  Assets  (1898),  14  T.  L.  II.  496. 

After  a  long  discussion,  several  members  still  wanted  to  speak, 
the  chairman  moved  that  "the  question  be  now  put,"  and  the 
resolution  was  passed: — -Held,  the  resolution  was  properly  passed. 

Votes. — Each  shareholder  has  one  vote,  either  on 
a  show  of  hands  or  on  a  poll.  But  the  Articles  some- 
times modify  this  rule,  and  make  the  voting  power 
depend  on  the  number  of  shares  held. 

The  method  of  voting  is  as  follows:  The  chairman 
first  takes  a  show  of  hands.  In  this,  each  member 
present  counts  for  one  only,  even  if  he  holds  proxies 
{Ernest  v.  Loma  Co.,  [1897]  1  Ch.  1).  In  case  of  an 
ordinary  resolution,  any  live  members  (or  the  number 
specified  in  the  Articles)  may  then  demand  a  poll  : 
in  case  of  a  special  resolution,  any  three  mem  1  his  (or 
the  number,  not  exceeding  five,  specified  in  the 
articles),  may  demand  a  poll  (h). 

(/*)  Act  of  1907,  s.  25. 
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The  chairman  then  fixes  the  time  and  place  for  taking  the  poll. 
He  may  declare  that  it  shall  be  taken  then  and  there,  unless  the 
Articles  provide  otherwise.  But  be  must  not  declare  that  it  shall 
be  taken  in  any  way  inconsistent  with  the  regulations,  e.g.,  by 
voting  pipers  (McMillan  v.  Le  Boy  Mining  Co.,  [1900]  1  Ch. 
331). 

When  the  poll  is  taken,  each  person  voting  signs 
a  paper  "  for  "  or  "  against  "  the  resolution,  and  proxies 
are  counted. 

A  proxy  is  a  writing  (stamped  Id.)  authorising  a 
person  to  vote  for  a  shareholder  at  a  certain  meeting ; 
or  it  may  authorise  him  to  vote  at  a  series  of  meetings. 
(If  so,  it  must  be  stamped  10s.) 

There  is  no  power  to  vote  by  proxy  unless  it  is 
expressly  provided  for  by  the  Articles. 

The  person  voting  is  not  bound  to  prove  at  the 
meeting  his  authority  to  vote,  and  his  vote  ought  to 
be  accepted,  even  if  he  cannot  produce  the  proxy 
paper  at  the  time. 

Re  English,  Scottish  and  Australian  Bank,  [1893]  3  Ch.  418. 

The  bank  had  its  pdncipal  business  in  Australia.  A  recon- 
struction scheme  was  proposed.  The  judge  ordered  that  proxies 
from  Australian  shareholders  should  be  notified  by  telegraph  : — 
Held,  the  proxies  were  good,  though  they  could  not  be  produced 
at  the  meeting. 

If  a  proxy  is  given  for  a  particular  meeting,  the  date  of  the 
meeting  may  be  filled  in  afterwards  (i). 

The  cost  of  obtaining  the  signature  of  proxy  papers  may  be  raid 
out  of  the  funds  of  the  company  (k). 

If  a  company  is  a  member  of  another  company,  it  may  appoint 
a  representative  to  vote  (I). 

(0  SaJgrove  v.  Bry<len,  [1907]  1  Ch.  318. 

(k)  Feel  v.  London  and  North  Western  Eailway,  [19073  *  Ch.  5. 

(/)  Act  of  1907,  8.  24  (3). 
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Section    2. 
Resolutions. 
Resolutions  are  of  three  kinds  : 

1.  Ordinary. — That  is,  a  resolution  passed  by  a 
majority  of  persons  present  at  a  general  meeting. 
The  resolution  is  passed  in  the  ordinary  way  and 
entered  in  the  minute  book  by  the  chairman.  The 
chairman's  entry  of  an  ordinary  resolution  is  evidence 
that  it  has  been  properly  passed  (Companies  Act,  1802, 
s.  07). 

2.  Special  resolutions. — These  are  necessary  for  the 
following  purposes  among  others — 

(a)  to  alter  the  Articles  of  the  company  ; 

(b)  to   alter   the    Memorandum   with  leave  of  the 

Court ; 

(c)  to  change  the  name  of  the  company  with  the 

consent  of  the  Board  of  Trade ; 

(d)  tn  increase  the  capital  if  there  is  no  power  to 

do  so  in  the  Memorandum. 

A  special  resolution  necessitates  two  meetings.  At 
the  first  it  must  be  passed  by  a  three-quarters' 
majority  of  those  present.  The  second  meeting  must 
be  held  not  less  than  fourteen  days  and  not  more 
than  one  month  after  the  first.  The  resolution  must 
be  confirmed  at  the  second  meeting  by  a  simple 
majority. 

The  declaration  by  the  chairman  that  a  special 
resolution  has  been  carried  is  "conclusive,"  unless  a 
poll  is  demanded  (Companies  Act,  1802,  s.  51).  It 
was  at  one  time  held  that  "conclusive"  meant  only 
"prima  facie"  but  this  is  now  overruled. 

C.L.  0 
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Re  Hadleigh  Castle  Gold  Mines,  [1900]  2  Cb.  H9. 
A  meeting  was  held  to  pass  an  extraordinary  resolution  (see 
below)  to  wind  up  tbe  company.  The  chairman  declared  that  it 
was  carried  on  a  show  of  hands.  No  poll  was  demanded.  A 
shareholder  afterwards  contended  that  it  had  not  been  passed  by 
a  three-quarters'  majority : — Held,  the  chairman's  declaration 
is  conclusive,  and  the  court  cannot  go  into  the  question. 

But  the  chairman's  declaration  will  not  make  a 
resolution  good  if  the  declaration  itself  shows  that 
it  was  bad. 

Re  Caratal  New  Mines,  Limited,  L1902]  2  Ch.  498. 

A  special  resolution  for  re-construction  was  proposed.  The 
chairman  put  the  question.  Then  he  said,  "  Those  in  favour,  6  ; 
against,  23 ;  but  there  are  200  voting  by  proxy,  and  I  declare 
the  resolution  carried": — Held,  proxies  cannot  be  counted 
on  a  show  of  hands,  therefore  the  declaration  was,  on  the  face 
of  it,  illegal,  and  the  resolution  was  void. 

3.   Extraordinary  resolutions. — An   extraordinary 

resolution  is  the  first  half  of  a  special  resolution ;  that 
is,  it  is  a  resolution  passed  by  a  three-quarters'  majority 
at  a  general  meeting.  It  need  not  be  confirmed.  It 
may  be  used  in  the  following  case.  By  the  Companies 
Act,  1862,  s.  129,  a  company  may  be  wound  up 
voluntarily  if  (among  other  things)  the  company  has 
passed  an  extraordinary  resolution  that  it  cannot  con- 
tinue its  business  by  reason  of  its  liabilities,  and  that 
it  is  advisable  to  wind  it  up. 

A  copy  of  every  special  resolution  (m)  and  of  every 
extraordinary  resolution  (»j  must  be  sent  to  the 
Registrar. 

This  rule  did  not  apply  to  extraordinary  resolutions  before  the 
Act  of  1907,  and  owing  to  the  way  in  which  this  Act  is  drafted, 
is  very  likely  to  be  overlooked. 

(m)  Act  of  1862,  s.  53.  (n)  Act  of  1907,  a.  45.  ' 
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ACCOUNTS    AND    AUDITORS. 


Section  1. 
Accounts. 

I  directors  being  agents  and  trustees  for  the  company 
are  bound  to  keep  proper  accounts,  and  they  should 
be  kept  in  a  maimer  which  prudent  business  people 
would  adopt  (a).  By  s.  21  of  the  Act  of  1907  a  capital 
account  must  be  included  in  the  annual  summary  (see 
p.  89).  The  Articles  generally  provide  that  copies  of 
the  accounts  are  to  be  sent  to  the  shareholders,  if  so, 
preference  shareholders  and  debenture  holders  must 
have  the  same  rights  in  this  respect  as  the  ordinary 
shareholders  (b).  The  accounts  are  then  presented  and 
passed  at  the  annual  general  meeting. 

On  the  next  page  will  be  found  a  form  of  accounts 
presented  recently  by  the  directors  of  an  existing 
company  to  the  shareholders. 

The  following  points  should  be  specially  noted  : 

In  order  to  show  what  profit  has  been  made,  the  amount  of 
capital  subscribed  must  be  showo.  See  item  (a).  If  it  can  be 
Bhown  that  the  assets  amount  to  more  than  this  sum,  the  balance 
is  profit.  Besides  the  subscribed  capital,  any  moneys  paid  to 
reserve  funds,  etc.,  in  previous  years  must  be  accounted  for  (see 
item  (b)),  and  debts  owed  by  the  company  must  also  be  deducted 
from  the  assets.     See  item  (c). 

On  the  other  side  is  set  out  the  value  cf  the  assets.     X 
that  deduction  is  made,  in  the  case  of  the  leaseholds  and  plant  for 
depreciation.     See  item  (d).     As  the  assets  exceed  the  liabilities 
the  balance  is  written  under  the  latter  head.     See  item  (e).     So 
much  for  the  capital  accoutit. 

The  same  profit  is  arrived  at  in  the  profit  and  loss  ace  ur;t. 

(a)  Hinds  v.  Buenos  Ayrc*  Co.,  [1906]iW.  X  '187. 
(6)  Act  of  ]907,s.  23(1). 
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BLANK   COMPANY, 

Balance  Sheet, 


Liabilities. 
To  Share  Capital  authorised —  £         s.  d. 

150,000  Cumulative  5J  per  cent. 

preference  shares  of  £1  each...   150,000     0     0 
50,000    Ordinary   shares    of  £1 

each       50,000     0     0 


£200,000     0     0 

Issued  and  subscribed  (a) — 
125,000  Cumulative  5J  per  cent. 

preference  shares  of  £1  each...  125,000    0     0 
50,000   Ordinary   shares   of    £1 

each      50,000     0     0 


Sundry  trade  and  other  creditors  (c)        

Reserve  account  (b)... 

Bad  debts  reserve  account  (b)        

Building       „  „        (b)         

Insurance  reserve  (b)  

Suspense  account  for  dividend  on  preference  shares 

(1st  Oct.  to  31st  Dec.  1903)        

Profit  and  loss  account  balance,  as  per  account 

below  (e) 


175,000 

0 

0 

17,698 

0 

11 

4,500 

0 

0 

1,000 

0 

0 

100 

0 

0 

100 

0 

0 

1,718  15     0 


1,531     6     4 


£201,648     2    3 
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LIMITED. 

:;ist  December,  10(>3. 

Assets. 
By  Goodwill,  trade  marks,  and  patents, 

us  per  last  Balance  Sheet 
„  Freehold  property, as  per  last  Balance 

Sheet  

„   Leasehold     property,    as     per     last 

Balance  Sheet        

Add  Lease  of  shop  bought 


~ 

s. 

d. 

£ 

58,987 

8. 

i<; 

d. 
5 

0,149 

3 

6 

2,576 

428 

12 
18 

ID 

id 

3,005  II     8 
Less  Written  off  for  depreciation(d)  22(5     3  11 


Fixed  plant  and  machinery,  as  per 

last  Balance  Sheet  ' 2,004     2     1 

Amount  expended  during  the  year       '277     1    II 

•J.M       1      0 
Less  Plant  sold    ...     £4  17    9 
„    Written  off  for 

maintenance     106    2    2 
„    Written  off  for 

depreciatiun(d)310     9  11 


2,779 


187     9   in 


Fixtures,  fittings,  furniture  and  plant 
in  London, as  per  last  Balance  Shei  t 
Expended  during  the  year 


/     -  Written  off  for  depreciation 

0,060  19  0 
Fixtures  in  America,  less  written  off 

for  depreciation      L83  13    5 

Fixtures  and   Plant  in  Norway,  less 

written  off  for  depreciation  ...        106  16    0 


5,950 

8 

8 

429 

10 

3 

6,379 

18 

II 

318 

19 

11 

1,793  11     2 


6,351     8     5 

,,   Travellers  and  warehouse  plant,  &  >■>■ 

written  off  for  depreciation  ...  765  10  11 

..    Factory    plant,   less   written  off  for 

depreciation  —  74  15     8 

..   Investments  at  middle  quoted  prices, 

Dec.  31st,  L903      1,024     0     0 

„    Bills  receivable         3,469     s     8 

„   Sundry  debtors  56,243     0     0 

Less  Reserve  for  discounts         ...     1,000     o     0 


55,243    ii  i) 

„   Insurance  suspense  aeount 24  14  8 

„   Stock 59,913  is  11 

„    Cash—  at  bankers        1,728    10  1 

in  hand            ;\\i     6  10 

£201,648     2  3 
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Profit  and  Loss  Account, 


£  g.  d. 
To  Directors'  fees  and  managing  directors' 

remuneration  (g) 2,500  0  0 

„  Auditors' fees  (g)       157  10  0 

„  Pensions  (g) 129  2  0 


2,786  12     0 


„  Loss  on  investments  and  adjustment  of  prices  to 

current  quotations  (g)         237     2 

„  Balance  carried  down  (h)      8,876     1 


£11,899  15    8 


.  £  e.  d, 

To  Dividend  at  5£  per  cent,  per  annum  on  preference 

shares  (i)       C.875  0  0 

„  Amount  transferred  to  reserves  (i) 600  0  0 

„  Balance  carried  to  Balance  Sheet  (j)          1,531  6  I 


£9,006     6     4 


In  accordance  with  the  provisions  of  the  Companies  Act,  1900,  we 
We  have  examined  and  compared  the  above  Balance  Sheet  and  Profit 
audited  statement  from  America,  and  we  report  to  the  shareholders 
exhibit  a  true  and  correct  view  of  the  state  of  the  company's  affairs  at 


London,  February  25th,  1904. 


Ai  COUNTS   AMi    A.UDITOBS.  199 

Tear  ended  iilst  December,  1903. 


£  f.    J. 

Ily  Profit  on   trading   after  providing   f«»r   bad  and 
doubtful  debts  and  depreciation  of  leases,  plant, 

and  machinery  (f) 11,718  0     9 

,.   Interest  (f)      17:;  1111 

„   Transfer  fees  (f)        8  n     0 


(/)  £11,899   15     8 


£        ,-.    d. 
By  Balance  brought  down         ...        ...        ...        ...      8,87G     1 

£        g.    d. 

„         „  ..         from  hist  year      ...    2,G30     4  11 

Less  Dividend  on  ordinary  shares 
at  the  rate  of  5    per   ceut.  per 

annum     2,500    0    0 

130     i    ii 


£9,O0b*     U     i 


,  Direetort, 


certify  that  all  our  requirements  as  auditors  have  been  complied  with. 
and  Loss  Account  with  the  books  ami  vouchers  in  London  and  the 
that  in  our  opinion  the  Balance  Sheet  is  properly  drawn  up  bo  ax  to 
the  81st  December  last,  as  Bhown  by  the  hooks  of  the  company  (k). 

Auditors. 
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Tlie  total  amount  of  the  trading  profit  for  the 'year  is  stated. 
See  item  (f).  From  this  are  deducted  directors'  fees  and  de- 
preciation of  investments  (see  item  (g)),  leaving  a  balance 
(item  (h)).  Out  of  this  are  paid  dividends  on  prefererce  shares 
and  amounts  put  by  as  reserve  for  the  year  (items  (i)),  and  the 
balance  (j)  is  profit  which  is  divided  among  the  s-hareholders  by 
declaring  a  dividend  of  2|  per  cent,  on  the  ordinary  shares,  leaving 
a  small  bnlance  to  be  carried  over  to  the  next  year. 


Section   2. 

Auditors. 

The  Articles  usually  provide  for  the  appointment 
of  auditors  and  the  auditing  of  the  accounts  of  the 
company.  But  apart  from  any  such  provision,  the 
Companies  Act,  1900,  now  jn-ovides  as  follows  : 

Section  21. — An  auditor  is  to  be  appointed  at  the 
general  meeting  of  the  company ;  if  not,  the  Board 
of  Trade  may  appoint. 

A  director  cannot  be  an  auditor. 

By  s.  19  of  the  Act  of  1907,  the  auditors  shall  have 
access  to  the  books  and  papers  of  the  company,  and 
shall  sign  a  certificate  at  the  foot  of  the  balance  sheet 
stating  whether  or  not  all  the  requirements  of  the 
auditors  have  been  complied  with  (see  item  (k)  in  the 
account  on  p.  199),  and  shall  make  a  report  to  the 
shareholders,  which  must  be  signed  by  two  directors 
and  read  before  the  company  in  general  meeting. 
Members  are  entitled  to  inspect  the  report,  and  take 
copies. 

Duties  of  Auditors. — The  auditor's  duty  is  (1)  to 
see  that  the  books  show  the  true  financial  position  of 
the  company ;  (2)  to  report  all  material  points  to  the 
shareholders. 
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Newton  v.  Birmingham  Small  Arms  Co.,  Ltd., 
[WOO]  2  Oh.  o78. 
The  directors  resolved  to  create  a  secret  reserve  fund  the  exist- 
ence ami  purposes  of  which  were  not  to  be  disclosed  by  the  auditors 
to  the  company: — Held,  the  resolution  was  bad,  as  the  auditors 
would  b3  bound  to  disclose  the  facts. 

lie  must  bo  honest  and  must  exercise  reasonable 
cue ;  otherwise  he  may  be  sued  for  damages.  It 
is  not  his  duty  to  give  advice,  and  he  lias  nothing 
to  do  with  the  way  in  which  the  business  is  carried 
•  in  (c)  ;  nor  is  he  bound  to  be  a  detective,  but  is 
justified  in  believing  tried  servants  of  the  company 
and  in  assuming  that  they  are  honest,  provided  he 
takes  reasonable  care  (rf).  On  the  other  hand,  if  there 
is  anything  calculated  to  excite  suspicion  he  should 
probe  it  to  be  bottom  (d),  and  he  must  not  confine 
himself  merely  to  the  task  of  verifying  the  arithmetical 
accuracy  of  the  balance  sheet,  but  should  ascertain 
by  comparison  with  the  books  of  the  company  thai 

Notes  of  Cases  on  the  Duty  of  Auditors  (a). 

(c)  lie  London  General  Bant;  (No.  2),  [1895]  2  Ch.  673.  The 
greater  part  of  the  capital  of  the  company  was  advanced  on  loan  to 
the  Liberator  and  other  Balfour  companies  upon  securities  which  were 
insufficient  and  difficult  to  realise.  For  Beveral  years  the  auditors 
pointed  out  to  the  directors  the  unsatisfactory  nature  of  these 
securities;  but  the  auditors'  report  to  the  members  on  the  balanc 
-licet  only  stated  that  "  t  lie  value  of  the  assets  as  shown  on  the  balance 
sheet  is  dependent  on  realisation.''  On  the  faith  of  this  balance  sheet 
dividends  were  declared,  which  were  really  paid  out  of  capital: — 
Held  (I)  It  was  nothing  to  the  auditor  whether  the  business  of  th< 
oompanj  was  being  conducted  prudently  or  imprudently,  profitably 
or  unprofitably,  .  .  .  provided  lie  discharged  his  own  duty  to  the 

shareholders.      ("J)    1  lis  duty  was  to  ascertain  the  true  financial  position 

of  the  oompany  and  to  report  to  the  shareholders.    The  auditor-  hud 
failed  in  this,  and  were  liable. 

(<l)  Be  Kingston  Cotton  Co.  I  No.  2),  [  1896]  2  Ch.  279.  The  value  ,.t 
the  company's  stock-in-trade  was  grossly  overstated  for  several  years 
in  the  balance  sheets,  ami  the  directors  were  thus  enabled   to  pay 

(a)  This  note  is  intended  for  the  use  el'  accountants  and  others 
specially  interested  in  this  question. 
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it  was  properly  drawn  up  so  as  to  show  the  correct 
financial  position  (e). 

An  auditor,  if  formally  appointed  by  the  Articles 
or  under  s.  21  of  the  Act  of  1900,  is  au  "  officer "  of 
the  company,  and  liable  to  be  proceeded  against  for 
misfeasance  under  s.  10  of  the  Companies  (Winding- 
up)  Act,  1890. 

But  an  auditor  informally  appointed  is  not  such  an 
officer. 

Re  Western  Counties  Bakeries  Co.,  [1897]  1  Ch.  617. 
The  articles  provided  for  the  appointment  of  auditors  in  general 
meeting.     P.  and  E.  were  employed  as  auditors  on  two  occasion*, 
but  were  never  formally  appointed  : — Held,  they  could  not  be  made 
liable  as  "officers"  of  the  company. 

Remuneration. — The  remuneration  of  an  auditor  is 
fixed  by  the  general  meeting  which  appoints  him, 
and  is  paid  by  the  company  (/). 

Auditors  are  agents  for  the  shareholders :  but  the 
shareholders  are  not  necessarily  bound  by  notice  of 
everything  of  which  notice  is  given  to  the  auditors  (g). 

dividends  out  of  capital.  The  auditors  accepted  the  certificate  of  the 
manager  (a  business  man  of  high  repute)  as  to  the  value  of  the  stock. 
The  auditors  did  not  examine  the  books  ;  if  they  had  done  so,  and  had 
added  to  the  value  stated  in  the  previous  year  the  amount  spent  on 
stock  and  deducted  the  amount  received  from  sales,  they  would  have 
seen  that  the  valuation  required  explanation  : — Held,  the  auditors  wen 
not  liable  :  it  was  no  part  of  their  dutv  to  take  stock. 

(e)  Leeds  Estate  Co.  v.  Shepherd  "(1887),  i56  Ch.  D.  787.  The 
Articles  provide  that  the  directors  should  receive  remuneration 
only  if  the  dividends  exceeded  5  per  cent.  The  manager  prepared  a 
delusive  balance  sheet,  which  enabled  the  directors  to  declare  dividends 
of  over  5  per  cent,  and  pay  themselves  their  remuneration.  The 
auditors  did  not  look  at  the  Articles  or  at  the  books  of  the  company, 
but  accepted  the  statement  of  the  manager,  and  certified  the  account-; 
"  to  be  a  true  copy  of  those  shown  in  the  books  of  the  company." 
The  dividends  were  in  fact  paid  out  of  capital : — Held,  the  auditor 
was  liable. 

(/)  Act  of  1870,  s.  7  (7). 

lg)  Spademan  v.  Evans,  L.  R.  3  H.  L.  19G,  235. 
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CHAPTER   XYU. 

PRIVATE    COMPANIES. 


"A  private  company"  is  now  defined  by  s.  I>7  of 
the  Act  of  l!»o7  tn  mean  "a  company  which  by  it> 
articles    a)  restricts  the  right  to  transfer  its  shares; 

(b)  limits  the  number  of  its  members  (exclusive  of 
persons  who  are  in  the  employment  of  the  company) 
to  fifty  :  and  (c)  prohibits  any  invitation  to  the  public 
to  subscribe  for  any  shares  or  debentures  of  the 
company. 

Before  the  Act  the  term  was  used  to  describe 
a  company  in  which  all  the  shares  are  held  by  a  few 
persons,  frequently  members  of  the  same  family. 

Legally,  the  position  of  a  private  company  is  in 
most  respects  the  same  as  that  of  a  public  company, 
and  even  if  one  member  holds  practically  all  the 
shares,  tin-  company  is  a  distinct  "  being  "  or  "  person  " 
>  see  Salomon  v.  Salomon  &  Co.,  Limited,  p.  6). 

Thus  the  company  is  not  bound  by  notice  of  matters  which  are 
in  the:  knowledge  of  the  one  important  member  (see  The  "  Birnam 
Wood,"  1907,  |i.  1). 

Now,  however,  a  private  company,  partly  because 
it  does  not  "issue  any  invitation  to  the  public  to 
subscribe  for  its  shares,"  and  partly  by  s.  1  (5)  of  the 
Act  of  l!>()7,  is  exempt  from  some  of  the  provisions 
of  the  Companies  Arts,  L900j  and  11)07. 

It  is  sometimes  difficull  to  say  whether  ;i  company 
has  issued  an  imitation  to  the  public  or  not  ;  hut  tin- 
test  seems  to  be  that  the  invitation  must  have  been 
issued — 
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( 1 )  by  the  company  itself  (a)  ;  and 

(2)  to  any  person  who  chose  to  apply  for  the  shares. 

Sherwell  v.  Combined  Incandescent  Co.,  1907,  W.  X.  110. 
The  directors  printed  a  thousand  copies  of  a  prospectus  Leaded 
"  Strictly  private  and  confidential :  not  for  publication,"  and  some 
were  distributed  by  the  directors  among  their  friends  : — Held,  this 
was  not  an  invitation  to  the  public. 

A  private  company  is  therefore  exempt  from  the 
following  provisions  of  the  Companies  Act,  1900  :— 

Sect.  2.  That  directors  must  not  act  unless  they 
have  filed  a  consent  to  act  or  have  signed 
the  Memorandum  or  a  contract  for  their 
qualification  shares  (see  p.  178). 

Sects.  4  and  5.  No  allotment  of  shares  to  be  made 
until  minimum  subscription  subscribed 
(see  p.  70). 

Sect.  6.  A  company  must  not  commence  business 
until  the  minimum  subscription  is  sub- 
scribed and  the  directors  have  paid  the 
proper  proportion  on  their  shares  (see 
p.  71). 

Sect.  12.  That  a  report  must  be  sent  to  the  members 
before  the  statutory  meeting  (see  p.  188). 

And  from  the  following  provisions  of  the  Com- 
panies Act,  1907. 

Sects.  1  and  2  which  require  the  issue  of  a  pro- 
spectus or  statement  in  lieu  of  a  prospectus. 

00  Thus  in  Booth  v.  Neic  Afrikander  Co.,  [1003]  1  Ch.  at  p.  315,  it 
was  held  that  an  offer  by  the  liquidator  of  an  old  company,  of  shares 
in  a  new  company,  was  not  an  offer  to  the  public  within  s.  8  of  the 
.\ct  of  1900.     And  see  Burrous  v.  Matabele  Cold  Co.,  [1001]  2  Ch.  23. 
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If,  tlierefore,  there  is  DO  such  prospectrs,  or  statement  is  issued, 
the  company  is  exempt  from  the  disclosures  required  by  the  Act. 

And  s.  2.'>  which  gives  the  holders  of  preference 
shares  the  right  t<»  inspect  balance  sheets. 

The  form  of  Articles  of  Association  generally 
differs,  and  since  the  Act  of  1907  should  differ  from 
that  of  an  ordinary  company  in  the  following  re- 
spects (b) : — 

(1)  The  transfer  of  shares  should  be  restricted,  e.g. 
so  that  only  members,  or  the  sons  or  daughters,  etc., 
of  members,  can  become  shareholders  (c). 

(2)  The  number  of  members  (exclusive  of  employees,) 
should  be  limited  to  50. 

(3)  Invitations  to  the  public  to  subscribe  for  shares 
or  debentures  should  be  prohibited. 

(4)  If  it  is  intended  to  give  some  of  the  shares  to 
employees,  a  provision  should  be  inserted  that  they 
must  transfer  their  shaves  if  they  are  dismissed. 

The  vendor  or  chief  member  is  often  made  governing 
director  for  life,  and  other  directors  are  exempted  from 
the  rule  which  makes  directors  retire  by  rotation,  etc. 

A  private  company  may  consist  of  two  members 
only  (d). 

It  may  form  itself  into  a  public  company  by  com- 
plying with  the  provisions  of  s.  37  (2)  of  the  Act  of 
1907. 

(/<)  See  Palmer's  <  ompany  Precedents, 0th  edit.,  vol.  i.  p.  814  et  srq. 
(<■)  Attorney-General  v.  Jameaon,  [U»04]  2  I.  K.  644. 
(d)  Act  of  1907,  B.  37  (4). 
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CHAPTER   XVIII. 

GUARANTEE    COMPANIES. 


A  company  limited  by  guarantee  need  not  necessarily 
have  any  capital  at  all.  Each  member  undertakes  to 
contribute  a  certain  sum  if  the  company  is  wound  up. 

The  Memorandum  of  Association,  therefore,  contains  a  declara- 
tion of  this  guarantee,  but  does  not  contain  any  statement  as  to 
the  amount  of  capital,  or  that  the  liability  of  members  is  limited. 
In  other  respects,  the  Memorandum  and  Articles  are  similar  to 
those  of  a  company  limited  by  shares. 

If  the  company  has  a  capital  divided  into  shares 
the  amount  of  the  capital  and  the  number  of  shares 
must,  since  the  Act  of  1900,  be  stated  in  the  Memo- 
randum (a). 

Thus,  in  case  of  a  company  registered  after  the  Act  of  1900, 
the  capital  cannot  be  altered  without  a  change  of  the  Memorandum, 
which  requires  the  leave  of  the  court,  but  if  registered  before  the 
Act,  it  can  chaDge  its  capital  by  merely  changing  the  Articles. 

If  there  is  no  capital,  persons  dealing  with  the 
company  have  very  little  security,  as  there  is  no 
liability  on  the  members  until  the  company  is  wound 
up,  and  by  that  time  most  of  the  members  may  have 
retired. 

If  there  is  no  capital  divided  into  shares,  no  person 
who  is  not  a  member  can  participate  in  the  profits  of 
the  company  (b). 

(a)  Act  of  1900,  b.  27  (1).  (b)  lb.,  s.  27  (3). 
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CHAPTER   XIX. 

WINDING    UP    BY   THE    COURT. 


If  the  members  wish  the  company  to  come  to  an 
end,  or  if  it  becomes  insolvent,  or  if  for  any  other 
reason  it  becomes  desirable  that  the  company  should 
cease  to  exist,  it  is  wound  up. 

A  company  may  be  wound  up  in  three  ways : 

(1)  Compulsory  winding  up  by  the  court; 

(2)  Voluntary  winding  up  ; 

(3)  Winding    up    under    the    supervision   of    the 

court. 

Whichever  way  is  selected,  a  liquidator  or  liquidators 
are  appointed  to  administer  the  property  of  the  com- 
pany, and  they  must  apply  the  assets  of  the  company, 
first,  in  the  payment  of  creditors  in  their  proper  order, 
and  then  in  distributing  the  residue  among  the  share- 
holders according  to  their  rights. 

A  company  cannot  be  made  bankrupt. 

The  principal  statutes  relating  to  winding  up  are 
the  Companies  Act,  18G2,  ss.  79 — 173 ;  the  Companies 
AVinding-up)  Act,  1890,  which  refers  to  details  «.t 
administration  and  does  not  affect  voluntary  winding 
up;  the  Companies  Act,  1900,  ss.  24 — 2b';  and  the 
Act  of  1907,  ss.  26—31. 
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Section  1. 
When  a  company  may  be  wound  up  by  the  court. 

A  company  may  be  wound  up  by  the  court 
when  (a)  — 

(1)  the  company  has  passed  a  special  resolution  (b) 
t<  i  wind  up ;  or, 

I '1 )  the  company  does  not  commence  business  within 
a  year  from  its  incorporation  or  suspends 
business  for  a  year ;  or, 

(3)  the  number  of  the  members  falls  below  seven  ; 

or 

(4)  the  company  is  unable  to  pay  its  debts ;  or 

(5)  the  court  is  of  opinion  that  it  is  just  and  equitable 

that  it  should  be  wound  up. 

As  to  (1) — A  company  may  be  wound  up  for  any 
cause  whatever  if  a  sufficient  number  of  members  pass 
a  special  resolution  that  it  shall  be  wound  up. 

As  to  (2;. — The  power  of  the  court  to  wind  up  a 
company  which  has  not  carried  on  business  for  a 
year  is  discretionary,  and  will  not  be  exercised  unless 
there  are  indications  that  the  company  has  no  intention 
of  continuing  its  business. 

Re  Capital  Fire  Insurance  (1882),  21  Ch.  D.  209. 

A  fire  insurauce  company  had  commenced  a  considerable 
business  in  France  within  the  .year,  and  intended  to  commence 
in  England  so  soon  as  sufficient  capital  should  be  subscribed.  An 
order  to  wind  up  was  refused. 

A  company  will  not  be  wound  up  because  it  has 

00  Act  uf  1862,  s.T'J.  (6)  See  p.  193. 


Winding  it  by  the  Couiit.  lion 

ceased  to  carry  on  one  of  several  businesses,  unless  that 

business  is  the  main  object  of  tlic  company. 

Re  Amalgamated  Syndicate,  [1897]  2  Ch.  600. 
For  facts,  sec  p.  24. 

A  company  which  has  amalgamated  with  another 
company  cannot  he  wound  up  on  the  ground  that  it 
has  ceased  to  carry  on  business  as  a  separate  company. 

As  to  (3). — A  company  is  not  often  wound  up  by  the 
court  on  the  ground  that  the  members  are  less  than 
seven,  because  the  court  will  not  usually  make  an 
order  to  wind  up  where  there  are  Yery  few  members, 
but  will  leave  the  company  to  wind  up  voluntarily. 

As  to  (4).— By  the  Companies  Act,  1862,  s.  80,  a 
company  is  deemed  to  be  unable  to  pay  its  debts, — 

(1)  if  a  creditor  to  whom  the  company  owes  £50  or 

more  has  served  on  the  company  a  demand 
for  payment,  and  the  debt  has  not  been  paid 
within  three  weeks  ; 

(2)  if  an  execution  or  a  judgment  remains  unsatis- 

fied ;  or 

(3)  if  it  is  proved  to  the  satisfaction  of  the  court  that 

the  company  cannot  pay  its  debts. 

The  court  must  take  into  account  contingent 
liabilities  and  assets  of  the  company  (e) ;  but  other- 
wise may  be  satisiied  by  any  evidence  that  it  deems 
to  be  sufficient. 

Re  Globe  Steel  Co.  (1875),  L.  R.  20  Eq.  337. 

The  company  accepted  a  bill  of  exchange  in  part  payment  for 
good 8  bought.  No  demand  bad  been  made  or  execution  levied 
under  s.  80  (1)  or  (2).  The  bill  was  dishonoured ; — Held,  this 
was  sufficient  proof  of  insolvency. 

(<•)  Act  of  l'JOT,  e.  28. 

C.L.  p 
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A  company  may  be  wound  up  even  when  its  assets 
are  valuable,  if  they  are  locked  up  in  investments  and 
the  company  is  being  carried  on  at  a  loss. 

Re  Factage  Parisien,  explained  L.  R.  2  Ch.  App., 
at  pp.  746,  747. 

The  company  was  carrying  on  its  business  at  a  loss  and  was 
paying  its  debts  by  making  new  calls  on  the  members  :  —Held,  the 
company  may  be  wound  up.  "  If  they  are  carrying  on  business 
at  a  manifest  loss,  and  it  is  totally  impossible  to  make  any  profit, 
it  can  scarcely  be  said  that  this  court  will  consider  it  just  and 
equitable  that  the  company  should  be  allowed  to  continue  when 
people  who  have  embarked  property  to  a  considerable  amount  in  it 
do  not  wish  it  to  go  on.  .  .  .  It  is  quit 3  distinct  from  saying 
that  it  is  an  insolvent  company,  or  that  it  cannot  pay  its  debts, 
because  the  persons  managing  it  will  take  care  to  have  all  the 
debts  paid  by  making  calls  to  meet  them." 

If  there  is  a  bond  fide  dispute  as  to  the  amount  of 
idie  debt,  the  creditor  cannot  petition  for  winding  up. 

As  to  (5). — It  was  at  one  time  held  that  the  court 
■  could  not  wind  up  a  company  on  the  ground  that  it 
was  "just  and  equitable,"  unless  there  was  some  cause 
similar  to  those  mentioned  in  sub-ss.  (1)  to  (4),  but  this 
doctrine  is  now  practically  disregarded  (Sailing-ship 
"  Kentmere,"  W.  N.  (1897)  i>8).  The  court  will  not, 
however,  make  the  order  unless  there  is  some  special 
reason  for  doing  so.  Thus,  general  charges  of  fraud 
jire  not  usually  sufficient. 

Re  Medical  Battery  Co.,  [1894]  1  Ch.  444. 
Serious  charges  were  made  against  the  manager  Harness  of 
defrauding  the  public.  The  company  went  into  voluntary 
liquidation,  but  some  creditors  wanted  to  have  it  wound  up  by 
the  court: — Held,  fraud  towards  the  outside  world  is  no  ground 
for  compulsory  winding  up. 

But  where  the  whole  object  of  the  company  was 
fraudulent,  the  company  has  been  wound  up. 
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Re  T.  E.  Brinsmearl  &  Sons,  [1807]  1  Cli.  15,  100. 

T.  E.  Brinsmead  and  two  of  his  sons  had  been  in  (lie  employ 

of  the  old  linn  of  John  Brinsmead  &  Sons.  They  started  a 
company,  and  agreed  to  sell  to  this  company  the  business  and 
name  of  T.  E.  Brinsmeid  &  Sons.  They  were  restrained  by  an 
injunction  from  using  the  name  Brinsmead  on  the  ground  of 
fraud.  A  petition  for  compulsory  winding  up  was  then  presented  : 
— Held,  the  company  was  initiated  to  carry  out  a  fraud  ;  and  was 
hopelessly  embarrassed  by  a  lot  of  actions  for  fraud  ;  therefore  it 
was  just  an!  equitable  that  it  should  be  wound  up. 

Section  ~i. 
Who  may  Petition. 

Winding  up  by  the  court  is  commenced  by  a 
petition  to  the  court.  Either  a  contributory  or  a 
creditor  may  petition  or  both  together,  for  the  order 
is  made  for  the  benefit  of  all  ('/). 

1.  Petition  by  contributory. — A  contributory  can- 
not petition  unless  he  has  held  his  shares  for  at  least 
six  months  during  the  eighteen  months  preceding  the 
petition,  except  where  — 

(1)  he  is  an  original  allottee,  or 

(2)  the  number  of  the  members  has  become  less  than 

seven. 

A  fully  paid  shareholder  can  petition  ;  so  can  a 
member  whose  calls  are  in  arrear ;  so  can  a  contribu- 
tory on  the  B.  list  (e).  Any  provision  in  the  Articles 
which  deprives  members  of  their  right  to  petition  is 
void.     See  p.  113,  above. 

The  court  is  not  bound  to  make  the  order  on  a 

contributory's  petition,  and  may  always  have  regard  to 

the  wishes  of  the  creditors  and  other  contributors  (/). 

(d)  Act,  ISG'2.  s.  82.  (e)  Uucklev.  pp.  265,  266. 

(/)  Act,  18C2,  s.  91. 
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The  court  will  not  order  a  winding-up  if  the  interest 
of  the  petitioning  contributory  is  very  small,  and  the 
majority  of  the  members  do  not  wish  the  order  to  be 
made  ;  or  if  the  numbers  of  shareholders  is  very  small : 

Re  Professional,  etc.,  Building  Society  (1871),  L.  R.  6  Cb.  85G. 

Four  members  of  a  building  society  wished  for  compulsory 
winding  up  ;  the  rest  did  not.     Tbe  order  was  refused. 

or  if  presented  in  bad  faith. 

Re  Metropolitan  Saloon  Omnibus  Co.  (1859),  28  L.  J.  Cb.  830. 
Certain  creditors  bad  brought  a  winding-up  petition  against  the 
company,  which  was  dismissed  with  costs.  They  then  persuaded 
a  shareholder  to  present  a  petition  for  the  purpose  of  annoying  the 
company  : — Held,  the  petition  is  mala  fide  and  bad. 

But  the  court  will  generally  make  the  order  where 
there  is  anything  which  seems  to  require  investigation. 

Re  Varieties,  Limited,  [1893]  2  Ch.  235. 

The  company  was  formed  to  build  a  music  hall  on  land  leased  to 
the  company  by  S.  S.  was  to  build  the  hall.  S.  and  his  nominees 
held  3700  shares.  The  county  council  refused  to  sanction  the  plans. 
The  holders  of  3900  shares  voted  for  a  voluntary  winding-up  and 
appointed  the  secretary  as  liquidator.  8-i7  independent  shareholders 
wanted  a  winding-up  by  the  court  to  inquire  into  the  actions  of  S. : 
— Held,  the  conduct  of  S.  may  require  investigation  ;  the  company 
must  be  wound  up  by  the  court. 

A  contributory  must  allege  and  prove  that  there 
are  assets. 

Re  Rica  Gold  Washing  Co.  (1879),  11  Ch.  D.  3G. 

A  clergyman  who  held  seventy-five  £1  shares  petitioned  for 
winding-up  on  the  ground  that  the  directors  had  bem  guilty  of 
fraud.  The  company  had  no  assets  except  what  might  be  got  from 
the  fraudulent  directors  : — Held,  the  petitioner  has  not  alleged  or 
proved  that  there  were  sufficient  assets  to  give  him  a  tangible 
nterest  in  the  winding-up.     The  petition  was  dismissed. 
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By  s.  12  (8)  of  the  Companies  Act,  1900,  if  the 
company  does  not  send  out  proper  notices  before  the 
statutory  meeting,  a  contributory  may  petition  to  wind 
up  the  company. 

'1.  Petition  by  creditor. 

The  court  must  make  the  order  to  wind  up  it   the 

creditor  can  prove  that  he  has  an  undisputed  debt  and 
any  of  the  things  have  happened  which  are  enumerated 
in  s.  79  (see  p.  208,  above).  And  the  burden  of  proving 
that  there  are  assets  does  not  lie  on  the  creditor  (g >. 

But  the  court  may  refuse  to  order  a  winding-up  if 
the  majority  of  creditors  do  not  want  it : 

Re  Ilfracombe  Building  Society,  [1901]  1  Ch.  103. 
All  the  creditors  except  C,  agree  to  accept  12s.  Qd.  in  the  pound. 
C.  afterwards  petitioned  to  wind  up  : — Held,  the  petition  must  be 
dismissed. 

or  if  the  order  will  do  no  good. 

Before  the  Act  of  1007  the  court  could  refuse  to 
make  the  order  if  there  was  nothing  tit  wind  up  or  no 
assets  for  the  ordinary  creditors  (see  Re  Greenwood  & 
Co.,  [1900]  2  Q.  B.  306). 

But  now  by  sect.  29  of  that  Act  "an  order  to  wind 
up  a  company  shall  not  be  refused  on  the  ground  only 
that  the  assets  of  the  company  have  been  mortgaged 
to  an  amount  equal  to  oi  in  excess  of  those  assets, 
or  that  the  company  has  no  assets." 

And  even  before  the  Act  the  court  has  made  the 
order  in  special  circumstances,  even  though  there  was 
probably  nothing  for  the  unsecured  creditors. 

(g)  Be  Krasnapolshy  <  'o.,  1892  3  I  !h.  lit.  But  the  petition  Bhonld 
state  that  there  are  assets  ([1902]  W.  \.  77). 


214  Principles  of  Company  Law. 

Re  Alfred  Melsom  &  Co.,  [1906]  1  Ch.  841. 
The  debenture-holders  were  carrying  on  the  business  in  the  name 
of  the  company,  but  no  receiver  had  been  appointed.  There  was  no 
proof  that  there  would  be  anything  for  the  other  creditors  : — Held, 
even  if  there  is  nothing  for  the  ordinary  creditors  it  may  be  "just 
and  equitable  "  that  the  company  should  be  wound  up — for  thev 
are  obtaining  credit  from  persons  whose  rights  may  be  swallowed 
up  at  any  moment  by  the  debenture-holders  (/<). 

The  court  is  not  bound  to  make  the  order  at 
once ;  but  may  direct  the  petition  to  stand  over  for 
a  time. 

Re  Brighton  Hotel  Co.  (1S68),  L.  R.  G  Eq.  339. 

The  shareholders  were  getting  up  a  subscription  to  pay  off  the 
immediate  debts  and  were  goiDg  to  appoint  new  directors  and  cut 
down  the  exjienses : — Held,  the  petition  must  stand  over  for  four 
weeks  to  allow  this  to  b3  done. 

A  creditor  whose  debt  is  disputed  on  some  substantial 
ground  cannot  generally  get  a  winding-up  order.  The 
court  may  either  order  the  petition  to  stand  over  until 
the  validity  of  the  debt  can  be  determined  or  may 
dismiss  the  petition  and  may  even  restrain  the  creditor 
by  injunction  from  bringing  a  threatened  petition. 

Niger  Merchant  Co.  v.  Capper  (1877),  18  Ch.  D.  557  n. 

C.  claimed  £500  from  the  company  for  services.  The  company 
said  they  owed  C.  £200  only  and  had  a  set-off  for  this.  C.  then 
threatened  to  wind  up  the  company  if  he  was  not  paid.  The 
company  vas  solvent: — Held,  injunction  granted  to  restrain  C. 
from  bringing  the  \  etition. 

But  the  court  will  sometimes  decide  the  validity  of 
the  debt  forthwith. 

(/<)  Sec  as  to  the  position  of  creditors  in  this  case.  London  Pressed 
Hinge  Co.,  [1905]  1  Ch.  57G,  and  lor  cases  in  which  a  similar  order  was 
made,  Be  Chic,  Limited,  [1905]  2  Ch.  315;  and  7,V  Cri<i<i1eston  Coal 
Co.,  [1906]  2  Ch.327. 


Winding  it  by  the  Court.  215 

Re  Imperial  Silver  Quarries  Co.  (18G8),  16  W.  R.  L220. 

J.  sold  a  silver  mine  to  the  company  for  share-  and  debentures. 
The  principal  secured  by  the  debentures  was  repayable  out  of 
profits.  J.  sold  six  debentures  to  A.  One  and  a  half  years' 
interest  became  due,  but  there  had  been  no  profits.  A.  petitioned 
tn  wind  up  the  company.  The  company  disputed  A."s  claim 
the  ground  that  the  interest  was  payable  out  of  profits  only: — 
Held,  this  was  not  a  very  substantial  dispute  and  depended  only 
on  the  construction  of  the  debentures  ;  the  court  decided  that  A.'s 
claim  was  good  and  made  the  order  to  wind  up. 

A  debenture-holder  may  petition  it  the  principal 
sum  is  payable  to  the  debenture-holders  direct,  but  not 
if  it  is  payable  to  the  trustees  of  a  debenture  trust  deed 
(Be  Uruguay  Central  Bail.  Co.  (1879),  11  Ch.  J).  372) 
and  not  if  the  debenture-holders  have  power  to 
appoint  a  receiver,  and  have  not  done  so. 

The  assignee  of  a  debt  can  petition,  but  not  a 
creditor  of  a  third  party  who  has,  by  means  of  a 
garnishee  order,  attached  a  debt  due  from  the  company 
to  the  third  party. 

A  creditor  who  has  commenced  a  petition  cannot 
sell  his  debt  and  the  right  to  cany  on  the  petition 
(Re  Paris  Skating  Rink  (1877),  5  Ch.  D.  959). 

.V  creditor  whose  claim  is  contingent  can  petition 
on  giving  security  for  costs  (/). 

A  creditor  whose  claim  is  unliquidated  cannot 
petition;  he  must  first  get  a  judgment  fixing  the 
amount  of  the  debt.  The  creditor's  debt  need  not 
amount  to  £50;  but  the  court  will  not  usually  make 
a  winding-up  order  if  the  petitioning  creditor's  debt 

(»)  Act  of  1907,  a.  28. 
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is  small.  The  £50  mentioned  in  s.  80  (see  p.  209)  is 
usually  regarded  as  suggesting  the  minimum  amount. 

Re  Leyton  Cycle  Co.,  [1901]  W.  N.  225. 
The  petitioning  creditor's  debt  amounted  to  £35.    The  court  made 
the  order  but  without  costs.     Afterwards  it  was  stated  that  the 
petition  was  supported  by  creditors  for  £128,  and  the  order  was 
then  altered  so  as  to  give  the  petitioner  his  costs. 

An  action  will  lie  for  maliciously  presenting  a 
winding-up  petition. 

Quartz  Hill  Co.  v.  Eyre  (1883),  11  Q.  B.  D.  674. 

Held,  no  special  damage  need  be  proved,  "  for  the  presentation 
of  the  petition  is  from  its  very  nature  calculated  to  injure  the 
credit  of  the  company." 

The  court  may  wind  up  a  foreign  company  if  the 
management  is  conducted  in  England,  but  not  other- 
wise. 

Re  Commercial  Bank  of  India  (1868),  L.  E.  6  Eq.  517. 

The  company  was  formed,  incorporated  and  had  its  principal 
place  of  business  in  India.  It  had  a  branch  office  in  England  : — 
Held,  it  may  be  wound  up  in  Englaud. 

Section  3. 

Procedure  on  winding  up  by  court. — Proceedings 

to  enforce  winding  up  are  commenced  by  petition, 
which  is  in  much  the  same  form  as  the  petition  on 
p.  126,  and  is  supported  by  an  affidavit  of  the 
petitioner  (/,). 

If  the  capital  of  the  company  is  not  more  than 
£10,000  the  petition  may  be  presented  in  the  county 
court;  if  more,  in  the  High  Court. 

(k)  The  affidavit  of  some  other  person  will  be  accepted  if  there  is 
reason  for  so  doing  (Re  African  Farms,  Limited,  [190t>]  1  (,'h.  640). 
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The  court  may  either — 

(1)  dismiss  the  petition  with  costs  ;  or 

(2)  order  it  to  stand  over  (see  p.  214j ;  or 

(3)  make  an  order  for  winding  up  under  supervision 

of  the  court  (see  p.  227) ;  or 

(4)  make    a   compulsory    order  for  winding  up  the 

company,  or  any  other  order. 

If  the  order  is  made  to  wind  up  compulsorily,  the 
court  appoints  a  liquidator  and  may  settle  the  list  of 
•outributories,  make  calls,  etc,  but  these  powers  are 
now  usually  exercised  by  the  liquidator.  If  a  con- 
tributory is  dead,  the  court  may  order  that  his  estate 
be  administered  by  the  court. 

The  winding  up  dates  from  the  presentation  of 
the  petition  (7),  except  for  the  purpose  of  preferential 
payments  (see  p.  234),  when  it  dates  from  the  order  (»«). 

Persons  entitled  to  be  heard  on  the  hearing  of  the 
petition  are  (1)  the    company;    (2)  any  creditor;   (3 
any  contributory. 

Questions  arising  in  the  winding  up  can,  with  certain  exception-, 
be  heard  by  the  registrar  (,//).  An  appeal  from  his  decision  lies 
in  tin'  judge  i  A'-  Pretoria  Pietersburg  Railway  [1904]  'J 
Ch.  170). 

The  petition  must  be  presented  at  the  registrar's 
office  and  must  be  advertised  in  the  London  Ga::>H> 
and  one  other  London  or  local  paper,  or  as  the 
registrar  shall  direct  (o). 

A  slijrht  mistake  in  the  form  of  the  advertisement 
will  not  invalidate  the  proceedings  (p). 

(I)  Act  of  1862,  s.  S4.  (m  I  Art  of  1907,  s.  HO. 

(;*)  Winding-up  Rules,  1903,  r.  .">. 
(o)  WindiDg-up  Rules,  1903,  r.  26. 
(  p)  Be  Saul  Host  .v-  Sons,  Limited,  [1906]  W.  N.  1 12. 


218  Principles  of  Company  Law. 

Costs — If  the  petition  is  successful,  the  petitioner's 
costs  are  a  first  charge  on  the  assets  of  the  company 
available  for  the  ordinary  creditors ;  e.g.,  not  on 
property  over  which  deLenture-holders  have  a  claim. 

So  also,  if  the  company  while  in  liquidation,  brings 
or  defends  an  action  and  is  ordered  to  pay  costs,  they 
are  paid  first  out  of  the  assets  of  the  company  (re 
Wmborn  &  Co.,  [1905]  1  Ch.  413). 

A  person  who  lodges  a  second  petition  when  one  is 
already  presented,  may  have  to  pay  the  costs. 

Two  companies  cannot  be  wound  up  by  the  same 
order. 

Appeal  lies  to  the  court  of  appeal. 

The  court  may  stay  the  proceedings  in  the  winding- 
up,  if  they  ought  to  be  stayed  for  any  reason. 

When  the  affairs  of  the  company  are  completely 
wound  up,  the  court  makes  an  order  that  the  com- 
pany be  dissolved.  This  order  is  communicated  to 
the  registrar  who  makes  an  entry  in  the  register  that 
the  company  is  dissolved  (q).  The  company  then 
ceases  to  exist,  and  any  assets  of  the  company  that  may 
happen  to  remain  become  vested  in  the  Crown  as  uona 
vacantia. 

Re  Taylor's  Agreement  Trusts,  [1004]  2  Ch.  737. 

The  liquidator  of  a  company  agreed  to  sell  letters  patent  to  A., 
but  the  company  was  dissolved  before  the  patent  was  assigned  to 
A. : — Held,  the  patent  was  vested  in  the  Crowu. 

The  Crown  is  not  bound  by  trusts  and  therefore  does 
not  become  a  trustee  for  the  purchaser  ;  but  it  appears 
that  a  new  trustee  of  the  property  may  be  appointed 
(q)  Act  of  1862,  ss.  111,112. 
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under  s.  35  of  the  Trustee  Act,  1893  (r),  although  the 
authorities  on  this  point  are  conflicting  (s). 

When  a  company  has  been  dissolved,  the  court  may 
within  two  years  make  an  order  declaring  the  dissolu- 
tion to  have  been  void  (t). 

For  the  effect  of  a  winding-up  order  see  Chapt'  i 
XXIII. 

(r)  Farwell,  J.,  appointed  a  trustee  in  lie  General  Accident  Ax-m- 
ance.  Limited,  [11(04]  1  Cli.  147.  Ami  in  lie  Richard  Mill*  <&  Co.,  [1905 
W.  X.  :!G,  and  Warrington,  J.,  did  so  in  lie  9,  Uomort  lload.  [190 
W.  N.  10. 

(s)  Buckley,  J.,  bo  far  stands  alone  in  holding  that  it  is  impose 
tn  make  the  appointment  {Be  Niger  Patent  Elastic  Co..  [  1904]  W.  N  . 
99;  and  lie  Taylor's  Agreement  Trusts  (above)  ). 

(0  Act  of  J9U7,  s.  31  (2). 
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CHAPTER    XX. 

VOLUNTARY    WINDING    UP. 


The  object  of  a  voluntary  winding-up  is  that  the 
company  and  its  creditors  shall  be  left  to  settle  their 
affairs  without  coming  to  the  court,  but  to  provide 
them  with  every  facility  for  applying  to  the  court 
if  necessary. 

Section  1. 

How  and  when  a  Company  may  be  Wound  up 
Voluntarily. 

There  are  three  possible  ways  of  winding  up 
voluntarily.  Each  way  requires  a  different  form  of 
resolution. 

A  company  may  be  wound  up  voluntarily  when  (a) — 

(1)  the  period  fixed  for  the  duration  of  the  company 

has  come  to  an  end,  or  an  event  upon  which 
the  company  is  to  be  wound  up  has  happened 
and  the  company  has  in  general  meeting 
passed  an  ordinary  resolution  to  wind 
up ;  or 

(2)  the    company    has    (for    any    cause    whatever) 

passed  a  special  resolution  (b)  to  wind  up 
voluntarily ;  or 

(a)  Act  of  1862,  s.  129.  (b)  See  p.  19:3. 
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(3)  the  company  has  passed  an  extraordinary  reso- 
lution (c)  that  it  cannot  by  reason  of  its 
liabilities  carry  on  its  business,  and  thai  it 
is  expedient  that  the  company  be  wound  up. 

As  to  (It. — A  company  can  only  be  wound  up  bj 
ordinary  resolution  if  it  is  bound  to  cease  under  tin- 
terms  of  its  regulations. 

As  to  (2). — The  company  may  be  wound  up  by 
special  res*  >luti<  m  for  any  reason,  even  if  it  is  flourishing. 

As  to  (3). — Where  a  company  is  to  be  wound  up  by 
extraordinary  resolution  the  notices  calling  the  meeting 
must  state  that  it  is  proposed  to  wind  up  the  companj 
because  its  liabilities  prevent  it  from  carrying  on  its 
business. 

Re  Silkstone  Fall  Colliery  Co.  (1875),  1  Ch.  1).  38. 

Notices  were  sent  out  of  a  meeting  "to  pass  a  resolution  fot 
the  voluntary  winding-up  of  the  company,  if  it  should  be  deter- 
mined to  do  so."  An  extraordinary  resolution  was  passed  foe 
winding  up: — Held,  the  notices  were  bad,  as  they  did  not  specify 
that  it  was  to  he  wound  up  for  this  reason. 

A  voluntary  winding-up  dates  from  the  passing 
of  the  resolution  which  authorises  it.  In  case  of 
a  special  resolution  it  dates  from  the  second  or 
confirmatory  resolution. 

Effect  of  voluntary  winding  up  (c). 

(1)  The   company   ceases   to    carry   on   its    busi- 

ness  except   for   the   purpose   of   beneficial 
winding  up. 

(2)  Transfers  of  shares  are  void  except  with  the 

sanction  of  the  liquidator. 

(c)  Act  of  18G2,  8.  131. 
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Taylor's  Case,  [1897]  1  Ch.  298. 

After  winding  up  T.  transferred  his  shares  to  P.,  and  P.  trans- 
ferred them  to  E.  with  the  consent  of  the  liquidator  : — Held,  the 
transfers  were  good.  R.  must  be  put  on  the  A.  list  and  T.  and  P. 
on  the  B.  list  of  contributories. 

Transfers  of  shares  between  the  first  and  second 
meeting  (in  case  of  a  special  resolution  to  wind  up) 
are  good. 

Debentures  may  be  transferred. 
(3)  Alterations    in    the   status   of    members    are 
Yoid. 

Costello's  Case  (18G9),  L.  P.  8  Eq.  504. 
Special  resolution  to  wind  up  passed  August  7th.  C.  trans- 
ferred his  shares  to  an  infant  Q.  on  August  14th.  Resolution 
confirmed  August  23rd.  The  infant  reached  full  age  in  October. 
The  infant  then  confirmed  the  transfer: — Held,  the  transfer  wis 
void.  Q.  was  an  infant  at  the  date  of  the  winding-up,  and  there- 
fore cannot  change  his  status  so  as  to  become  capable  of  ratifying 
after  the  winding  up. 

(4)  The  corporate   state  of    the    company  con- 
tinues. 

Section  2. 
Proceedings  on  Yoluntary  Winding  up. 

(1)  (d)  The  property  of  the  company  is  applied 
first  in  satisfaction  of  the  liabilities  of  the  company 
pari  passu;  and  subject  thereto  is  distributed  among 
the  members. 

(2)  A  liquidator  is  appointed  by  the  company  in 
o-eneral  meeting.     If  the  company  is  wound  up    by 

(d)  Act  of  18G2,  s.  133. 


VOLUNTARY    WINDING    IT.  223 

special  resolution  the  liquidator  may  be  appointed 
either  at  the  confirmatory  meeting  or  at  a  subsequent 
meeting.  A  special  resolution  is  not  necessary ,  nor 
need  special  notice  be  given  of  the  intention  to  appoint 
liquidators. 

Re  Trench  Tubeless  Tyre  Co.,  [1900]  1  Ch.  408. 

Notices  were  sent  out  of  a  meeting  to  confirm  a  resolution  to 
wind  up  and  to  appoint  W.  as  liquidator.  At  the  meeting  M.  was 
appointed: — Held,  the  appointment  was  good,  as  no  notice  was 
needed. 

(3)  On  appointment  of  the  liquidator  the  powers  of 
the  directors  cease,  unless  continued  by  the  sanction 

.  if  the  company  in  general  meeting  or  of  the  liquidator. 

(4)  If  there  is  more  than  one  liquidator  their  powers 
may  be  executed  by  any  one  of  them  if  this  is 
sanctioned  by  the  company  at  the  time  of  their 
appointment;  if  not,  by  any  two.  But  they  may  not 
otherwise  delegate  their  powers. 

Bolognesi's  Case  (1870),  L.  11.  5  Ch.  App.  567. 
Alter    winding    up,    a   director,   who   was   also   one   of    the   four 
liquidators,  accepted  a  bill  of  exchange  :— Held,    the  company 

was  not  bound  to  pay. 

(5)  The  liquidator  may,  without  leave  of  the  court, 
exercise  all  the  powers  of  a  liquidator  appointed  l>\ 
the  court.  This  includes  power  to  sell.  But  the 
liquidator  sometimes  asks  the  sanction  of  the  court 
before  selling. 

(6)  The  liquidator  settles  the  list  of  contributories, 
and  his  list  is  prima  faeie  evidence  of  their  liability. 

(7)  The  liquidator  must  call  a  meeting  of  creditors 
within  seven  days  (e). 

00  Act  of  1907,  b.  27. 
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(8)  The  liquidator  must  pay  the  debts  of  the  com- 
pany and  settle  the  rights  of  the  contributories  inter  se, 

Pulsford  v.  Devenish,  [1903]  W.  N.  179. 
The  liquidator  negligently  omitted  to  pay  one  of  the  creditors 
of  the  company.  The  company  was  wound  up  and  ceased  to 
exist  : — Held,  the  liquidator  was  still  under  his  statutory  liability 
to  pay  the  debts,  and  must  pay  the  plaintiff  out  of  his  own 
pocket. 

If  there  is  no  liquidator  the  court  may  appoint 
one,  and  the  court  may  dismiss  a  liquidator  for  due 
cause. 

Re  Sunlight  Incandescent  Co.,  [1900]  2  Ch.  728. 
Held,  the  court  may  appoint  an  additional  liquidator  without 
dismissing  any  of  the  existing  ones,  if  there  is  due  cause. 

The  company  may  delegate  to  its  creditors  the  power 
to  appoint  liquidators. 

Arrangements  with  creditors  by  a  company  about 
to  be  wound  up  voluntarily,  are  binding — 

(1)  on  the  company,  if  sanctioned  by  an  extraordinary 

resolution ; 

(2)  on  the  creditors  if  acceded  to  by  three-quarters 

in  number  and  value ; 

but  subject  to  appeal  to  the  court  (/). 

The  court  may  for  this  purpose  call  a  meeting  of 
creditors,  and  may  declare  the  arrangement  binding,  if 
it  is  confirmed  by  a  three-quarters  majority  (g).  The 
court  may  also  declare  it  to  be  binding  on  the  members 
if  confirmed  by  a  three-quarters  majority  of  them  (h). 

Re  Tea  Corporation,  [1904]  1  Ch.  at  p.  23. 

On  the  winding-up,  the  assets  were  not  sufficient  to  leave  any- 
thing for  the  ordinary  shareholders.  Au  arrangement  was  made ; 
(/)  Act  of  1862,  s.  13G.     (g)  Act  of  1870,  s.  2.     (ft)  Act  of  1900,  s.  24. 
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the  preference  shareholders  and  creditors  voted  for  it ;  but  the 
ordinary  shareholders  voted  against  it :  Held,  as  the  ordinary 
shareholders  had  no  interest  in  the  assets,  their  dissent  did  not 
matter. 

The  liquidator  or  any  creditor  or  contributory  may 
apply  to  the  court  (i)  as  in  a  winding-up  by  the  court, 
and  the  jurisdiction  of  the  court  is  generally  much  the 
same  as  on  a  winding-up  by  the  court. 

The  liquidator  may  summon  general  meetings  of 
members,  and  must  do  so  at  the  end  of  every  year  of 
the  winding-up,  and  make  a  report  to  the  members  (k). 

When  the  affairs  of  the  company  are  fully  wound 
up,  the  liquidator  prepares  an  account,  calls  a  general 
meeting,  and  lays  the  account  before  the  meeting. 
Notice  of  this  meeting  is  given  to  the  registrar,  and 
after  three  months  the  company  is  deemed  to  be 
dissolved  (I),  and  ceases  to  exist  (Re  Westbourne  Grove 
Drapery  Co.,  W.  N.  (1878),  195). 

If  after  the  meeting  it  becomes  desirable  to  keep 
the  company  alive  for  more  than  the  three  months, 
this  may  be  done  by  an  order  deferring  the  date  of 
dissolution  (m). 

The  costs  of  a  voluntary  winding-up  are  payable 
first  out  of  the  assets  (a). 

A  creditor  has  a  right  to  a  winding-up  by  the 
court  in  spite  of  a  voluntary  winding-up  having 
commenced:  but  the  court  will  not  make  the  order 
unless  it  thinks  that  the  creditor's  rights  are  pre- 
judiced by  the   voluntary    winding-up,  or   unless  the 

( /)  Act  of  1862,  8.  138  ;  Act  of  1900,  s.  _':.. 

(ft)  Act  of  18G'2.  8.  139.  (Q  Art  of  1862,  BS.  1  12,  1  13. 

(m)  Act  of  1907,  s.  :;i  (1). 

(n)  Act  of  1862,  s.  1  1 1 

C.L.  W 
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general  body  of  creditors  claim  a  winding-up  by  the 
court  (Be  Bishop  &  Son*,  [1900]  2  Ch.  at  p.  258). 

A  contributory  cannot  apply  for  compulsory  wind- 
ing-up after  a  voluntary  winding-up  has  commenced, 
unless — 

(1)  the  voluntary  winding-up  is  fraudulent ;  or 

(2)  there  are  circumstances  of  suspicion  ;  or 

(3)  a  searching  investigation  is  needed. 
The  court  has  a  discretion. 

Re  National  Company  for  Distribution  of  Electricity, 
[1902]  2  Ch.  34. 

After  voluntary  winding-up  commenced,  some  fully  raid  share- 
holders presented  a  petition  for  compulsory  winding-up,  though 
there  were  ample  assets,  on  the  ground  that  some  of  the  directors 
had  received  presents  : — Held,  a  compulsory  order  may  he  made 
on  the  petition  of  fully  paid  shareholders,  where  there  are  surplus 
assets,  and  even  though  there  is  no  fraud.  But  not  in  this  case,  as 
it  would  not  bring  anything  to  the  shareholders. 

If  the  court  makes  an  order  for  compulsory  winding- 
up  after  a  voluntary  winding-up  has  commenced,  this 
does  not  make  the  proceedings  under  the  voluntary 
winding-up  void,  and  the  court  may  adopt  all  the 
previous  proceedings  (o). 

(o)  Act  of  18(52,  s.  146. 
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CHAPTER   XXI. 

WINDING  UP  UNDER  SUPERVISION  OF 
THE   COURT. 


WHEN  a  resolution  has  been  passed  to  wind  up  volun- 
tarily, the  court  may  order  that  the  winding-up  shall 
proceed  under  the  supervision  of  the  court,  or  a  creditor 
may  petition  that  the  company  be  wound  up  under 
the  supervision  of  the  court. 

The  effect  is  that  the  liquidator  may  exercise  all 
his  powers  without  the  sanction  of  the  court  as  in  a 
voluntary  winding-up,  but  subject  to  such  restrictions 
as  the  court  may  direct. 

The  court  has  a  discretion,  both  as  to  whether  the 
order  shall  be  made,  and  as  to  the  amount  of  restric- 
tion that  shall  be  imposed  on  the  liquidator. 

Re  Watson  &  Sons,  [1891]  2  Cb.  55. 

Held,  the  court  has  power  by  restrictions  imposed  on  the 
voluntary  liquidator,  almost  to  turn  a  voluntary  liquidation  into 
liquidation  by  the  court,  or  it  may  relax  the  restrictions  according 
to  thu  requirements  of  each  case. 

In  most  other  respects  the  effect  of  the  order  is  the 
same  as  an  order  for  compulsory  winding-up,  e.g.,  all 
other  proceedings  are  stayed,  and  the  court  may  order 
calls  to  be  paid,  etc. 

Since  the  Companies  Act,  1900,  s.  25,  gave  creditors 
power  to  apply  to  the  court  in  a  voluntary  winding-up, 
the  chief  reason  for  ordering  a  winding-up  under 
supervision  has  gone.  But  the  order  is  still  some- 
times made. 
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CHAPTEK   XXII. 

LIQUIDATORS. 


Section  1. 

Appointment. 

On  a  winding-up  by  the  court. — As  soon  as  the 
winding-up  order  is  made  the  official  receiver 
becomes  provisional  liquidator  (a).  He  summons 
meetings  of  creditors  and  contributories  to  determine — 

(1)  whether  another  liquidator  shall  be  appointed ; 

and 

(2)  whether  a   committee   of  inspection   shall   be 

appointed. 

Such  a  committee  if  appointed  must  consist  of  con- 
tributories or  creditors  and  must  meet  once  a  month. 
The  official  receiver  may  apply  to  the  court  for  the 
appointment  of  a  special  manager.  Shortly  after  the 
winding-up  has  commenced  the  court  appoints  a 
liquidator  (6).  (Before  1890  he  was  called  the  official 
liquidator.)  He  must  notify  his  appointment  to  the 
registrar  and  give  security  not  to  make  away  with  the 
assets  (e). 

The  ^liquidator  should  be  an  independent  person  ; 
but  the  secretary  of  the  company  may  be  appointed, 

(a)  Companies  (Winding-up)  Act,  1890,  8.  4. 

(b)  Act  of  1S62,  8.  92. 

(c)  Companies  (Winding-up)  Act,  1890,  a.  4  (:!). 
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unless  his  conduct,  or  that  of  the  directors,  ought  to 
be  inquired  into.  The  wishes  of  the  creditors  are 
regarded  in  the  choice  of  the  liquidator. 

Re  Association  of  Land  Financiers  (1878),  10  Ch.  D.  269. 

The  company  was  wound  up  and  W.  was  appointed  liquidator. 
250  unsecured  creditors  applied  by  motion  that  two  creditors 
might  be  appointed  instead  of  W.  The  order  was  made  as 
asked. 

The  liquidator  is  paid  a  salary ;  he  may  resign  or 
may  be  removed  by  the  court. 

The  liquidator  takes  into  his  custody  all  the  property 
of  the  company.  The  property  does  not  yest  in  the 
liquidator.  He  is  a  trustee  for  all  persons  who  were 
creditors  of  the  company  at  the  date  of  the  winding-up. 
(It  is  for  this  reason  that  the  statute  of  limitations 
does  not  run  after  the  winding-up  has  commenced.) 
The  liquidator  represents  both  the  company  and  the 
creditors;  he  is  in  the  position  of  a  receiver  and 
manager  of  partnership  assets,  and  he  must  give 
the  creditors  and  contributories  every  assistance  in 
inspecting  the  books  of  the  company,  etc. 

Powers  of  the  liquidator  (d). 

(1)  To  bring  and  defend  actions  in  the  name  of  the 
company. 

It'  he  brings  an  action  in   the  name  of  the  company  he  dor- 
become  liable  for  custs,  but  if  he  brings  it  in  his  own  name  he  is 
personally  liable,  but  has  a  right  to  be  indemnified  out  of  the  assets 
of  the  company. 

(2)  To  carry  on  the  business  of  the  company  so  far 
as  may  be  necessary  for  the  beneficial  winding-up. 

0?)  \.-i  of  1862,  s.  95. 
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Re  Wreck  Recovery  Co.  (1880),  15  Ch.  D.  353. 

The  company  was  being  wound  up.  L.,  one  of  the  shareholders 
who  believed  in  the  value  of  the  company's  patents,  made  a  contract 
with  the  liquidator  whereby  he  was  to  have  the  use  of  the  plant  of 
the  company  to  raise  three  sunken  vessels  at  his  own  expense,  the 
profits  (if  any)  to  go  to  the  company  : — Held,  the  contract  was 
bad  ;  as  it  was  not  for  the  purpose  of  beneficial  winding-up,  but  to 
resuscitate  the  company. 

(3)  To  sell  the  property  of  the  company. 

(4)  To  execute  and  seal  documents  and  deeds  on 
behalf  of  the  company. 

(5)  To  prove  in  the  bankruptcy  of  any  contributory. 

(6)  To  draw  bills  of  exchange,  etc. 

(7)  To  take  out  letters  of  administration  to  any 
deceased  contributory. 

(8)  To  do  all  things  necessary  for  the  winding-up 
of  the  company  and  distributing  the  assets. 

Also,  by  the  Winding-up  Rules,  1903,  the  liquidator 
may  exercise  the  following  powers,  which  by  the 
Companies  Acts  are  assigned  to  the  court : 

(1)  Summon  meetings  of  the  contributories. 

(2)  Fix   a  date   by  which   creditors  must  prove 

their  claims  or  be  debarred  from  all  remedy 
against  the  company ; 

(3)  Settle  the  lists  of  contributories  (e). 

There  are  two  lists,  the  "  A.  list "  or  list  of  persons 
liable  to  contribute  as  present  members,  and  the  "  B. 
list "  of  persons  who  have  ceased  to  be  members  within 
a  year  of  the  winding-up.    See  p.  S3,  above.    Each  list 

(e)  Act  of  1862,  s.  '.'8. 
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distinguishes  between  those  who  are  liable  personally 
and  those  who  are  liable  as  personal  representatives, 
etc. 

The  liquidator  is  entitled  and  is  buund  to  get  all  contracts  for 
tie  allotment  of  shares  otherwise  than  for  cash  filed  with  the  registrar 
under  s.  7  of  the  Act  of  1900  {Re  X.  &  Co.,  [1907]  2  Ch.  92). 

(4)  To  make  calls  on  the  contributories  for  the 
purpose  of  paying  the  debts  of  the  company  and  for 
adjusting  the  rights  of  the  contributories  inter  se  (/). 

An  immediate  call  may  be  made,  though  by  the 
terms  of  allotment  the  calls  are  only  payable  by  instal- 
ments; for  the  statutory  right  of  the  liquidator  to 
make  calls  takes  the  place  of  the  company's  right 
to  make  calls  under  their  agreement  (Foivler  v. 
Broad's  Night  Light  Co.,  [1893]  1  Ch.  724). 

Any  order  made  by  the  court  as  to  calls  is  con- 
clusive; but  is  only  prima  facie  evidence  against  the 
estate  of  a  deceased  contributory  (g). 

On  a  winding-up  under  supervision  the  same  rules 
apply  as  to  the  liquidators,  but  with  the  exceptions 
and  modifications  mentioned  on  p.  'I'll. 

On  a  voluntary  winding-up  the  Liquidator  is 
appointed  by  the  company  in  general  meeting,  and 
has  the  same  powers  as  a  liquidator  in  a  winding-up 
by  the  court.     See  p.  223. 

If  his  appointment  is  defective  he  cannot  sue  for 
remuneration,  but  it'  the  company  or  the  new  liqui- 
dator take  advantage  of  his  services  he  can  claim 
reasonable  payment  (.fie  Allison,  [1904]  2  K.  B.  327). 

(/•)  Sec  Wakefield  Rolling  Stock  Co.  on  p.  286. 
(g)  Art  of  18»iJ.  s.  LOG. 


(     232     ) 


CHAPTER  XXIII. 

CONSEQUENCES  OF  WINDING-UP. 


(1)  As  to  proceedings  against  the  company. — 
After  the  winding-up  petition  is  presented  the  court 
may  stay  any  proceedings  against  the  company  (a). 

After  the  winding-up  order  all  proceedings  against 
the  company  must  cease,  unless  the  court  gives  special 
leave  for  them  to  continue.  This  includes  distress  for 
rent  by  the  landlord. 

But  the  court  will  not,  as  a  rule,  interfere  if  the  distress  was 
levied  hefore  winding-up,  though  not  completed  till  afterwards. 
If  rent  accrues  after  the  winding-up  for  the  convenience  of  the 
winding-up,  the  landlord  will  be  allowed  to  distrain  in  full  (b}; 
for  all  costs  incurred  in  the  winding-up  are  payable  in  full  before 
the  assets  are  distributed. 

The  same  rules  apply  to  a  winding-up  under  super- 
vision. 

On  a  voluntary  winding-up  the  court  may  restrain 
proceedings  against  the  company. 

Westbury  v.  Twigg,  [1892]  1  Q.  B.  77. 

The  plaintiff  got  judgment  for  a  debt  against  the  company  on  the 
same  day  as  the  voluntary  winding-up  commenced.  Xext  day  the 
sheriff  took  possession  in  execution  of  the  judgment : — Held,  if  on 
a  compulsory  winding-up  the  execution  would  be  stayed  ipso  facto, 
then  the  court  has  power  to  do  so  at  any  time  before  the  sale. 

(a)  Act  of  1862,  s.  85. 

(/>)  Rawlinga  aud  Macnaghten,  p.  317. 
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The  object  of  the  court  is  to  insure  that  all  creditors 
are  paid  pari  passu  as  far  as  it  is  just. 

(2)  As  to  dispositions  by  the  company.— Disposi- 
tions by  the  company  of  its  property  after  the  com- 
mencement of  the  winding-up  are  void  unless  the  court 
otherwise  orders. 

Gibbs  and  West's  Case  (1870),  L.  II.  10  K  |.  312. 

Alter  the  winding-up  petition  the  company  wanted  money  at 
once,  and  borrowed  £5000  from    its  bank,  and  gave  the  bank  a 

charge  for  £5000  on  the  proceeds  of  a  cull  made  before  winding- 
up,  which  would  be  paid  in  a  few  days: — Held,  the  money  was 
borrowed  to  prevent  the  cessation  of  the  company.  Therefore  the 
court  ought  to  allow  the  charge. 

Any  disposition  by  the  company  which  would  be  a 
fraudulent  preference  in  the  case  of  a  private  trader, 
is  the  same  on  the  winding-up  of  a  company  (Re 
Stenotyper,  Limited,  [1901]  1  Ch.  250). 

The  liquidator  can  make  contracts  but  only  so  far 
as  necessary  for  the  beneficial  winding-up  of  the  com- 
pany.    See  pp.  229  and  230. 

(3;  As  to  the  creditors  of  the  company. 

By  the  Judicature  Act,  1875,  s.  10.  -In  the  winding- 
up  of  any  company  whose  assets  arc  insufficient  for 
the  payment  of  its  debts  the  same  rules  shall  prevail 
as  to  (1)  the  respective  rights  of  secured  and  unsecured 
creditors  (2)  as  to  debts  provable,  and  (3)  as  to  the 
valuation  of  future  and  contingent  liabilities  as  may 
be  in  force  under  the  law  of  bankruptcy. 

Result   of  this  Section. 

A  secured  creditor  may  either  I  1)  value  his  security 
and  prove  in   the  winding-up  for  the  balance  of  his 
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debt,  or  (2)  give  up  his  security  and    prove  for  the 
whole  amount  (e). 

Where    the   security    is    only   a    floating   charge 

secured    by   debentures   certain  unsecured   debts   are 

paid  before  the  debenture-holders  (d). 
These  preferential  payments  are — 
(i.)  Rates  and  taxes  for  not  more  than  one  year. 

(ii.)  Wages  of  a  clerk  or  servant  for  not  more  than 

four  months  and  not  exceeding  £50. 
(iii.)  Wages  of  a  workman  for  not    more   than  two 

months  and  not  exceeding  £2.3. 
(iv.)  Compensation  due  to  an  employee  under  the 

Workmen's  Compensation  Act,  1907  (e),  but 

not  exceeding  £100. 
These  preferential  payments  have  priority  also  over 
a  landlord's  right  of  distraint  (/). 

Unsecured   creditors  are    paid    in    the    following 
order  : — ■ 

(1)  Preferential  payments  as  above. 

(2)  Other  debts  pari  passu — except  that 

(3)  debts  in  respect  of  which  a  rate  of  interest  is 

paid  varying  with  the  profits  of  a  business  are 
postponed  until  other  debts  are  paid  in  full. 

Debts  which  may  be  proved  include  "  All  debts 
payable  on  a  contingency,  and  all  claims  against  the 
company,  present  or  future,  certain  or  contingent, 
ascertained  or  sounding  in  damages  "  (g). 

(c)  Be  Liyonel  Spinning  Co.,  [1000]  1  I.  P.  326. 

(d)  Preferential  payments  in  Bankruptcy  Amendment  Act.  1897. 
(«)  8.5(3). 

(/')  Preferential  payments  in  Bankruptcy  Act,  188S,  s.  1  (4). 
(3)  Act  of  1802,  s.  158. 
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Re  Patent  Floor  Cloth  Co.  (1872),  26  L.  'J'.  167. 

1  >.  and  G.  were  employed  by  the  company  as  travellers  on  com- 
mission  for  three  years.     During  the  first  year  they  made  £400. 

The  company  was  wound  up.  1).  and  G.  claimed £800  damages: — 
Held,  they  can  claim  tor  a  fair  proportion  of  their  prospective 
loss. 

Persons  who  claim  to  be  creditors  must  prove  their 
debts  within  the  time  fixed  by  the  liquidator  (h). 

If  a  creditor  does  not  prove  within  the  time  fixed,  he  may  still 
prove,  and  may  then  he  paid  out  of  any  assets  remaining  in  the 
..  hi. Is  of  the  liquidator;  hut  he  cannot  upset  any  dividend  which 
as  been  paid 

If  he  has  not  claimed  enough  in  his  proof,  he  may  get  leave  to 
amend  it  (/.■'  . 

The  costs  of  proving  a  debt  are  added  to  the  amount  of  the  debt. 
But  if  the  creditor  commences  an  action  for  the  debt  before  the 
winding-up,  and  the  liquidator  continues  to  defend  the  action,  and 
rails,  the  costs  are  paid  first  out  of  the  assets  (/). 

The  court  has  a  discretion  and  has  refused  to  allow  costs  to  be 
paid  in  this  way,  where  the  liquidator  offered  to  allow  the  creditor 
to  prove  in  the  winding-up  for  an  amount  to  be  ascertained  in  the 
winding-up  proceedings. 

Set  Off. — The  same  rules  apply  as  in  bankruptcy. 

Therefore  where  there  have  been  mutual  dealing*  between  a 
creditor  and  the  company,  the  debt  due  from  one  can  be  set  off 
i  -t  the  debt  due  from  the  other,  and  the  creditor  can  only 
prove,  or  be  made  liable  for,  the  balance  (m). 

As  to  set  off  in  case  of  calls,  see  p.  237. 

The  bankruptcy  rules  as  to  fraudulent  preferences 
also  apply  ( n  . 

(70  Act  of  1862,  s.  1<»7. 

(/)  General  Rolling  Stock  Co.  1 187] ).  I..  R.  7  Ch.  646. 

(h)  Be  Henry  Litter,  [1892]  2  Ch.  117. 

(/)   WenlornA  Co.,    1905    I  Ch.  413. 

(m)  Bankruptcy  Act  of  1883, .-.  88. 

(n)  Act  of  1862,  s.  164.     See  p.  233. 
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Re  Jackson  &  Bassford,  Limited,  [1906]  2  Ch.  467. 

The  principal  director  of  a  private  company  guaranteed  the 
overdraft  of  the  company  at  its  bankers,  and  the  company  agreed 
to  give  him  debentures  "  whenever  called  upon  by  him  to  do  so/' 
The  director  called  for  his  debentures  less  than  four  weeks  before  the 
company  was  wound  up  : — Held,  the  debenture  was  a  fraudulent 
preference. 

And  if  a  floating  charge  is  created  within  three 
months  of  a  winding-up  to  secure  a  pre-existing  debt, 
the  charge  is  void  unless  the  company  can  be  proved 
to  have  been  solvent  (o). 

But  the  reputed  ownership  clause  (jj)  (by  which  the 
property  of  other  persons  left  in  the  possession  of  the 
bankrupt  may  pass  to  the  trustee  in  bankruptcy)  does 
not  apply. 

Gorringe  vr.  Irwell  Works  (18S6),  34  Ch.  D.  129. 
C.  &  Co.  owed  money  to  the  I.  Company.  The  I.  Company 
owed  money  to  H.  &  Co.  The  I.  Company,  wishing  to  pay 
H.  &  Co.,  wrote  to  them,  "  We  hold  at  your  disposal  £425  due  to 
us  from  C.  &  Co."  No  notice  of  this  assignment  was  given  to  the 
debtor  (C.  &  Co.).  The  I.  Company  was  wound  up: — Held,  the 
assignment  is  good  (as  between  the  I.  Company  or  their  liquidator, 
and  H.  &  Co.)  The  reputed  ownership  clause  does  not  apply  to 
the  winding  up  of  companies. 

(4)  As  to  contributories. — The  rights  and  liabilities 
of  the  contributories  to  the  assets  of  the  company  are 
adjusted  by  the  court. 

Re  Wakefield  Rolling  Stock  Co.,  [1892]  3  Ch.  165. 

The  capital  was  divided  into  30,000  fully  paid  £1  shares  and 
24,000  shares  of  £5  each  on  which  £1  was  paid.  Some  of  the  £5 
shares  thad  been  fully  paid  up  in  advance  of  calls.  On  the 
winding-up,  after  paying  the  debts,  there  was  not  enough  to  pay  all 
the  contributories  in  full : — Held,  the  assets  must  be  applied  (1)  in 
paying  back  the  amount  advanced  on  the  £5  shares  with  interest ; 

(o)  Act  of  1907,  s.  13.        ( p)  S.  44  (iii.)  of  the  Bankruptcy  Act,  18S3. 
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(•J)  in    paying  16s.   per  Bhare  on  the  fully  paid  tl   shares;   and 

(.'!)  the  rest  to  be  divided  pro  rata  between  the  holders   of  ;i!l 
bhares. 

And  the  court  may  make  calls  on  the  partly  paid 
shares  in  order  to  distribute  the  assets  fairly  among  all 
the  shareholders  (Welton  v.  Saffery,  p.  119). 

A  person  who  is  wrongfully  put  on  the  list  of  con- 
tributories  may  apply  to  the  court  to  rectify  the  list ; 
and  he  does  not  lose  his  right  by  delay,  at  any  rate  if 
the  company  has  7iot  been  injured  by  the  delay 
(ShewelVs  Case  (1SG7),  L.  R.  2  Ch.  387). 

A  contributory  who  is  a  creditor  of  the  company 
cannot  set  off  his  debt  against  his  liability  for  calls  ; 
whether  the  call  was  made  by  the  company  before 
liquidation  or  by  the  liquidator  afterwards. 

In  re  G.  E.  B.  (a  debtor),  [1903]  2K.B.  340. 

The  liquidator  obtained  judgment  against  B.  for  calls.  The 
company  owed  money  to  B.  The  liquidator  served  a  bankruptcy 
notice  on  B.  B.  claimed  that  the  notice  was  bad  as  he  had  a  right 
of  set  off,  and,  therefore,  did  not  owe  anything  to  the  company: — 
Held,  the  notice  was  good  ;  tor  he  had  no  right  of  setoff. 

The  court  may  order  any  contributory  to  pay  to  the 
company  any  sum  due  from  him  (q).  But  a  fully 
paid  shareholder  may  not  be  put  on  the  list  of  con- 
tributnries  merely  to  give  the  court  this  summary 
power  against  him. 

Re  Marlborough  Club  Co.  (1808),  L.  It.  5  Eq.  3G5. 

The  liquidator  proposed  to  supplement  the  list  of  contributors 
by  a  list  of  fully  paid  shareholders  who  owed  money  for  sub- 
scriptions, drinks,  etc.,  to  the  club: — Held,  these  shareholders 
cannot  be  put  on  the  list  solely  to  give  the  court  jurisdiction  to 
enforce  payments  of  debts  due  from  them. 

(7)  Art  of  L862,  a.  101. 


2.38  Principles  of  Company  Law. 

(5)  As  to  the  servants  of  the  company. — A  winding 
up  by  order  of  the  court  operates  as  a  discharge  of  the 
servants  of  the  company ;  but  a  voluntary  winding- 
up  does  not  (Midland  Counties  Bank  v.  Attwood,  [1905] 
1  Ch.  357). 

((>)  As  to  the  officers  of  the  company. — When  a 
winding-up  order  has  been  made,  the  court  may 
summon  any  officer  of  the  company,  or  any  person 
indebted  to  the  company,  or  who  has  property  of  the 
company  in  his  possession,  or  who  can  give  any  in- 
formation as  to  the  company  and  order  him  to  bring 
with  him  any  books  and  documents  relating  to  the  com- 
pany (r).  And  the  court  may  order  that  any  person 
who  has  taken  part  in  the  promotion  of  the  company 
or  has  been  a  director  or  officer  of  the  company,  shall 
attend  and  be  publicly  examined  as  to  the  formation 
and  business  of  the  company  and  as  to  his  conduct  (s 

There  need  only  be  a  prima  facie  case  of  suspicion 

Be  Bank  of  Hindustan  (1871),  L  11.  13  Eq.  178. 

F.  held  forty-five  shares  in  the  company  and  could  not  be 
found.  Mrs.  E.,  his  mother-in-law,  refused  to  give  his  address  : — 
Held,  an  order  may  be  made  for  her  examination. 

The  person  examined  must  answer  questions  which 
relate  to  mere  hearsay,  but  not  questions  which  would 
tend  to  incriminate  him  (7). 

"  Officer  of  the  company  "  includes  the  directors, 
managers,  etc,  and  may  include  the  secretary, 
solicitor  (u)  or  auditors  (x)  of  the  company. 

(r)  Act  of  1862,  s.  115.  («)  Act  of  1890.  s.  8. 

(t)  The  person  examined  may  be  entitled  to  his  costs  if  ho  is  a 
party  or  likely  to  be  a  party,  but  not  otherwise  (Re  Appleton,  [1905] 
1  Ch.  749). 

(u)  Re  Liberator  Society  (1893),  71  L.  T.  inc.  (.T)  See  p  202' 
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CHAPTER   XXIV. 
RECONSTRUCTION. 


Keconstruction  generally  means  that  a  company 
needs  more  capital  and  cannot  get  it  without  putting 
some  pressure  on  the  existing  shareholders.  To  do 
this  a  new  company  is  formed,  and  the  old  company 
sells  its  undertaking  to  the  new  company  in  return 
for  shares  in  the  new  company,  in  such  a  way  that 
each  shareholder  in  the  old  company  is  entitled  to 
one  or  more  shares  in  the  new.  But  whereas  the 
shares  in  the  old  company  were  fully  paid,  those  in 
the  new  company  are  only  partly  paid,  so  that  each 
shareholder  must  either  undertake  a  fresh  liability 
for  calls,  or  give  up  his  shares. 

There  are  two  principal  ways  of  effecting  this  : 

(1)  Under  ss.  161  and  162  of  the  Companies  Act, 

1 862. 

(2)  By  a  sale  of  the  company's  undertaking  to  a  new 

company  for  shares  in  the  new  company  under 
a  power  in  the  Memorandum  of  Association. 
(1)  Under  ss.  161  and  162. 

By  s.  161. — If  a  company  is  being  or  is  proposed  to 
be  wound  up  altogether  voluntarily,  and  its  property  is 
proposed  to  be  transferred  or  sold  to  another  company, 
the  liquidators  of  the  first  company  may,  with  the 
sanction  of  a  special  resolution,  receive  in  compensa- 
tion, shares,  etc.,  in  the  other  company   to  distribute 
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among  the  members  of  the  first  company.  This  shall 
be  binding  on  the  members  of  the  first  company. 
But  if  any  member  who  has  not  voted  for  the 
special  resolution,  expresses  his  dissent  to  the 
liquidators  in  writing  within  seven  days,  he  may 
require  the  liquidators  either — 

(1)  to  abstain  from  the  transaction  altogether,  or 

(2)  to  purchase  his  interest. 

The  money  must  be  paid  before  the  company  is 
dissolved. 

If  within  a  year  an  order  is  made  for  winding  up 
by  the  court  or  under  supervision,  the  resolution 
becomes  Yoid  unless  sanctioned  by  the  court. 

Thus,  the  parties  to  such  an  arrangement  can  never 
be  sure  that  it  will  ultimately  be  valid  and  binding, 
and  the  difficulty  cannot  be  got  over  by  applying  to 
the  court  for  its  sanction,  unless  a  winding-up  order 
has  been  made.  The  only  way  to  make  the  arrange- 
ment certain  is  to  apply  to  the  court  for  an  order  for 
winding  up  under  supervision,  and  when  the  order 
is  made,  to  apply  that  the  arrangement  may  be 
sanctioned.  This  was  done  in  Be  New  Flagstaff  Co., 
W.  N.  (1889)  123. 

By  s.  162.  The  price  to  be  paid  is  to  be  determined 
by  agreement,  or,  in  case  of  dispute,  by  arbitration. 

If  a  shareholder  does  not  wish  to  take  shares  in  the 
new  company,  and  does  not  dissent  within  seven  days, 
he  loses  his  rights  in  the  company. 

These  provisions  make  it  very  difficult  for  a  company  to  be 
re-constructed,  for  a  dissentient  shareholder  thereby  becomes 
entitled  to   the  value  of  his   share  in  the  company   and  this  is 
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determined,  not  by  the  market  value  of  the  share  but  by  the  value 
of  an  aliquot  part  of  the  whole  assets  of  the  company.  Hence 
companies  usually  try  to  evade  the  Act. 

Any  provision  in  the  Articles  depriving  members 
of  their  rights  under  this  section  is  void. 

Payne  v.  Cork  Co.,  [1900]  1  Ch.  308. 
The  Articles  gave  the  liquidator  power  on  a  winding-up  of  the 
company  to  sell  the  undertaking  for  shares  in  another  company 
with  the  sanction  of  a  special  resolution,  and  provided  that,  not- 
withstanding s.  101,  the  shareholders  should  not  have  power  to 
require  him  to  buy  their  shares  : — Held,  the  Article  is  bad. 

(2)  As  the  law  now  stands  a  company  can  evade 
these  sections  by  inserting  a  power  in  the  Memo- 
randum for  the  company  to  sell  its  undertaking  for 
shares  in  another  company  and  to  distribute  them 
among  the  shareholders. 

Doughty  v.  Lomagunda  Reefs,  Limited,  [1902]  2  Ch.  837 ; 
[1903]  1  Ch.  673. 

The  Memorandum  contained  a  power  for  the  company  to  sell  its 
undertaking  for  shares  in  another  company,  and  to  distribute  its 
property  amongst  the  members  in  specie.  The  company  agreed 
to  sell  its  undertaking  to  a  new  company  for  the  following  con- 
it  ions:  (1)  The  new  company  to  pay  the  debts  of  the  old 
company.  (2)  The  old  company  to' retain  a  sum  for  costs.  (3) 
Shares  in  the  new  company  to  he  allotted  to  the  old  company  or  its 
nominees.  The  sale  was  confirmed  by  a  special  resolution  of  the 
old  company,  and  the  old  company]  resolved  to  wind  up.  It  was 
objected  that  this  was  only  a  sale  in  disguise  under  terms  not 
justified  by  s.  161,  and  was  therefore  bad : — Held,  the  sale  is  "ood 
notwithstanding  the  dissent  of  any  shareholders. 

And  such  a  sale  is  not  bad  merely  because  it  is 
made  with  a  view  to  winding  up  (a)  and  is  in  effect 
merely  a  scheme  of  reconstruction  (h). 

(a)  Booth  v.  New  Afrikander  Co.,  [1903]  1  Ch.  'J!'."). 
(/')  (>r  the  scheme  maj   be  carried  through  in  two  separate  trans- 
actions, (1)  to  sell  the  undertaking  to  the  new  company  for  shares  in 
C.L.  R 
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Fuller  v.  White  Feather  Reward  Limited,  [1006]  1  Ch.  823. 

The  scheme  of  reconstruction  provided  that  the  liquidator  should 
sell  any  shares  which  were  not  taken  up  by  any  of  the  shareholders 
and  should  distribute  the  proceeds  among  such  shareholders : — 
Held,  the  scheme  was  good.(c) 

But  even  if  the  Memorandum  contains  such  a  power 
the  company  cannot  make  an  arrangement  whereby 
the  dissentient  members  shall  be  absolutely  deprived 
of  their  shares  (Manners  v.  St.  David's  Mines,  Limited, 
[1904]  2  Ch.  593). 

The  scheme  provided  that  the  liquidator  should  fix  a  time  within 
which  the  shareholders  of  the  old  company  should  elect  whether 
they  would  take  shares  in  the  new  company  or  not.  The  shares  of 
those  who  declined  were  to  be  sold  and  the  proceeds  paid  to  the  new 
company  : — Held,  This  scheme  is  bad. 

Thus  it  is  possible  to  deprive  the  dissentient  share- 
holders of  their  shares,  and  of  their  right  to  have  their 
shares  valued  and  bought  by  the  company ;  but  it  is 
not  possible  to  deprive  them  of  the  proceeds  of  sale  of 
their  shares  (d). 

the  new  company;  (2)  to  wind  up  the  old  company  and  distribute 
the  shares  (being  the  only  assets  of  the  old  company)  in  specie  among 
the  shareholders  of  the  old  company.  See  Mason  v.  The  Motor  Traction 
Co.,  [1905]  1  Ch.  419. 

(c)  Bisgood  v.  Nile  Valley  Co.  Ltd.,  [190G]  1  Ch.  717,  was  decided  on 
the  special  terms  of  the  scheme  in  that  case. 

((7)  This  state  of  the  law  has  grown  up  gradually,  and  it  may  be 
that  if  the  whole  matter  were  to  come  before  the  House  of  Lords,  all 
these  schemes  wonld  be  held  to  be  invalid,  as  being  rnerelv  an  evasion 
if  ss.  161  and  162. 
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APPENDIX  A. 
THE   COMPANIES  ACTS. 


Companies  Act,  1862. — (The  first  statute  to  create  com- 
panies with  Limited  liability  was  the  Limited  Liability 
Act,  L855  ;  but  this  statute  was  repealed  and  the  whole 
matter  was  more  fully  dealt  with  by  the  Act  of  1862.) 

Sects. 

4.  No  company  or  partnership  of  more  than  twenty 
persons  (or  ten  for  banking  purposes)  shall  be 
formed,  unless  it  is  registered  under  the  Act. 
\'>.  Any  seven  or  more  persons  may  form  a  company, 

with  or  without  limited  liability. 
8.  The   Memorandum  shall   contain  the  five   points 
mentioned  above. 
12.  Gives  a  company  power  to  increase  its  capital. 
14.  The  Articles  of  Association  shall  contain  the  regu- 
lations of  the  company,  and  may  be  in  the  form 
-.riven  in  Table  A.  of  the  First  Schedule  of  the 
Act,  as  revised  in  1906  (a). 
is.  (lives  ;i  company  power  to  hold  land  (/> i. 
26.  A  register  of  members  is  to  be  kept. 

30.  No  notice  of  any  trust  is  to  be  put  on  the  register. 

31.  Certificates  given  to  shareholders  for  their  shares 

are  prima  facie  evidence  of  the  right  to  those 
shares. 
38.  The  liability  of  members  may  be  limited  either  by 
their  shares  or  by  guarantee. 

(a)  Scr  ]i.  49, 

',/>)  Exoept  companies  formed  to  promote  ait,  science,  etc.    Act  of 

<;     •-'.  s.  21  ;  Bee  i>.  18. 
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Shots 

•I  ] .  The  name  must  not  be  published  without  the  word 
"  Limited." 

43.  Mortgages  created  by  the  company  must  be  regis- 
tered, and  the  register  be  open  to  members  and 
creditors. 

48.  A  company  may  not  carry  on  business  with  less 

than  seven  members. 

49.  A  general  meeting  of  members  must  be  held  every 

year. 
67.  A  meeting  shall  be    deemed  to   have  been  pro- 
perly held   if  the  minutes  are  signed    by  the 
chairman. 

79.  A  company  may  be  wound  up  by  the  court  if — 

(1)  a  special  resolution  is  passed  that  the  company 

shall  be  wound  up  ; 

(2)  it  carries  on  no  business  for  a  year  ; 

(3)  the  number  of  members  falls  below  seven  ; 

(4)  it  is  unable  to  pay  its  debts  ;  or 

(5)  it  is  just  and  equitable  that  it  should  be  wound 

up. 
82.  The  company  or  a  creditor  or  a  member  may  apply 

for  winding-up  by  petition. 
92.  The  court  then  appoints  a  liquidator  to  take  charge 
of  the  property  of  the  company. 
129.  The  company  may  be  wound  up  voluntarily  if — 

(1)  the  time  fixed  for  its  duration  has  come  to  an 

end  ; 

(2)  a  special  resolution  to  wind  up  has  been  passed  ; 

or 

(3)  an    extraordinary    resolution    has    been    passed 

that  it  is  advisable  to  wind  up  for  certain 
reasons. 

133.  The  company  then  appoints  the  liquidator. 
147.  The  court  may  order  that  the  winding  up  be  carried 
on  under  its  supervision. 
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Sects. 

161.  A  company  being  wound  up  may  agree  by  special 
resolution  to  sell  its  undertaking  to  another 
company  for  shares  in  that  company,  and  these 
shares  will  be  divided  among  the  shareholders 
in  the  old  company.  But  any  member  who 
objects  may  insist  that  his  shares  in  the  old 
company  shall  be  bought,  and  the  proceeds  paid 
to  him. 

First  Schedule. —  Table  A. — A  form  of  Artieles  of 
Association  which  applies,  if  no  other  Articles 
are  adopted.  This  form  was  altered  in  L906 
(see  Revised  Table  A.,  Appendix  B.)  ;  it  may  be 
adopted  in  whole  or  in  part  by  a  new  com- 
pany. 

Second  Schedule — Form  A. — A  form  of  Memorandum 
of  Association  which  must  be  followed. 

Companies  Act,  1867. 

Skcts. 

9.  A  company  may  reduce  its  capital  by  leave  of  the 

court,  but  must  add  the  words  "and  reduced" 

to  its  name. 
21.  A  company  may  by  special  resolution  subdivide  its 

shares, 
i'  I.  It  may  have  some  shares  fully  paid  up,  whilst  others 

are  not. 
■2b.  [Every  share  shall   be  deemed  to  have  been  taken 

subject  to  a  contract  to  pay  for  it  in  full  in 

cash,  unless  a  contract  to  issue  it  for  some  other 

consideration  be  registered  with  the  registrar.] 

This  section  is  now  replaced  by  s.  7  of  the  Act 

of  1900. 
27.  A  company  may  issue  "  share  warrants  to  bearer" 

instead  of  certificates  for  shares,  when  the  shares 

have  been  fully  paid  up. 
38.  The  prospectus  must  state  the  names  of  the  parties 
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to,  and  the  dates  of  contracts  entered  into,  before 
its  issue. 

Companies  Act,  1877. 

Sect. 

3.  On  a  reduction  of  capital  (see  Act  of  1867,  s.  !>), 
the  company  may  cancel  any  capital  that  is  lost, 
or  pay  back  any  that  is  not  required. 

Companies  Act,  1879. 

Sect. 

5.  Gives  power  to  create  reserve  capital. 

Companies  Act,  1880. 

Sect. 

7.  The  registrar  may  strike  off  the  register  any  com- 
pany which  has  ceased  to  carry  on  business. 

Preferential  Payments  in  Bankruptcy  Act,  1888. 

Certain  debts  which  have  a  preference  in  bankruptcy. 

are  to  have  the  same  preference   in  winding   up  of 

companies. 
Companies  (Memorandum  of  Association)  Act,  1890. 
A  company  may  alter  its  Memorandum  and  increase  or 

extend  its  powers  with  leave  of  the  court. 

Companies  (Winding-Up)  Act,  1890. 

Amends  the  rules  for  winding  up  generally. 

Directors  Liability  Act,  1890. 

Directors  are  liable  for  false  statements  contained  in  a 
prospectus  unless — 

(1)  if  not  made  on  the  authority  of  an  expert,  they 

had  reasonable  grounds  to  believe  them  to  be 
true  ;  or 

(2)  if  made  on  the  authority  of  an  expert,  the  state- 

ments fairly  represent  his  report  (but  even  then 
they  are  liable  if  they  had  no  reasonable  grounds 
for  believing  the  expert'  to  be  competent)  ;  or 
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the  statement  was  a  correct  copy  of  an  official 
document. 

Preferential  Payments  in  Bankruptcy  Amendment 
Act,  1897. 

';  The  payments  mentioned  in  the  Act  of  1888  shall  have 
priority  over  debentures  which  create  only  a  floating 
charge. 

Companies  Act,  1900. 

Sects. 
1.  The  certificate  of  incorporation  shall  he  conclusive 

evidence  that  the  company  was  properly  formed. 
'2.  No  person  may  lie    appointed  ;t  director  unless  he 

has— 
(I)  signed  a  consent  to  act  as  director  ;  and 
1 2  i  signed    the    Memorandum    for    his    qualification 
shares  or  has  signed  a  contract  to  take  up  such 
shares. 
•  !.  A    director   must  take   up   his   qualification   shares 

within  two  months. 
4.  No  shares  may  he  allotted  until  either — 

(1)  the  whole  of  the  capital  has  been  subscribed ;  or 

(2)  a  certain  amount  has  been  fixed  as  the  "  minimum 

subscription,"  and  the  whole  of  this  amount 
has  been  subscribed. 
G.  The  company  may  not  commence  business  until  the 
'•  minimum   subscription  "    has    been    subscribed 
and  the  directors  have  paid  up  on  their  shares 
the  same  proportionate  amount  as  the  rest  of  the 
members  have  had  to  pay  mi  theirs. 
7.  The  company  shall  hie  with  the  registrar  within  one 
month — 

(1)  a  return  of  all  allotment  of  shares  ; 

(2)  in  the  case  of  shares  issued  for  a  consideration 

other  than  cash,  a  contract  in  writing  showing 
how  they  were  acquired. 
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Sects. 

8.  An  underwriting  commission  may  be  paid,  if — 

(1)  allowed  by  the  Articles  ;  and 

(2)  disclosed  in  the  prospectus. 

9.  The  prospectus  must   be  dated  and  signed  by  the 

directors. 
[10.  The  prospectus  must  state — 

(a)  the  Memorandum  ; 

(b)  qualification   and   remuneration   of    directors   (if 

any)  ; 

(c)  names  of  directors  ; 

(d)  minimum  subscription  ; 

(e)  number  of  shares  issued  otherwise  than  for  cash  ; 

(f )  names  of  all  the  vendors  and  the  amount  paid  to 

each  ; 

(g)  the  amount  paid — 

(1)  for  purchase  money  ; 

(2)  for  goodwill ; 

(h)  underwriting  commission  (if  any)  ; 
(i)   an  estimate  of  the  preliminary  expenses  ; 
(j)   the  amount  to  be  paid  to  any  promoter  ; 
(k)  names   of   parties   to   and   dates   of   all   material 
contracts,   and   a   place    where   they   may  be 
seen  ; 
(1)  names  of  the  auditors  ; 
(m)  the  interest  of  every  director  : 
any  agreement   to  waive  the  benefit  of   this  section  shall 
be  void.]     This  section  is  replaced  by  s.  2  of  the  Act  of 
1907. 

12.  A  company  must  hold  a  statutory  meeting  not  less 
than  one  month  and  not  more  than  tbree  months 
after  it  is  entitled  to  commence  business. 

14.  All  mortgages  created  by  the  company  must  be  filed 

with  the  registrar  within  twenty-one  days. 

15.  If  this  is   omitted   through  inadvertence,   a   judge 

may    order     the    time    for    registration    to    be 
extended. 
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Sects. 

1  I  and  L8.  Notice  of  registration  must  be  indorsed  ,,*, 
all  debentures  issued. 

[23.  The  auditors  must  sign  the  balance  sheet]  (c). 

For  the  full  text  of  these  Acts,  see  the  Appendix  to 
•'Rawlins  and  Macnaghten  on  Companies,"  or  "Palmer's 
Company  Law." 

Companies  Act,  1907.     See  Appendix  C. 

(c)  Repealed  and  replaced  by  the  Act  of  1907. 
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APPENDIX  B. 

REVISED    TABLE    A. 


The  Board  of  Trade  do  hereby  order  .  .  .  that  the 
table  hereinafter  set  forth  shall  from  and  after  the  1st 
day  of  October,  190G,  be  substituted  for  .  .  Table  A  in 
the  first  schedule  (to  the  Act  of  18G2). 

Preliminary. 

1.  In  these  regulations,  unless  the  context  otherwise 
requires,  expressions  defined  in  the  Companies  Acts,  18G2 
to  1900,  or  any  statutory  modification  thereof  in  force  at 
the  date  at  which  these  regulations  become  binding  on  the 
company,  shall  have  the  meanings  so  defined  ;  and  words 
importing  the  singular  number  only,  shall  include  the 
plural  number,  and  vice  versa ;  and  words  importing  the 
masculine  gender  shall  include  the  feminine  ;  and  words 
importing  persons  shall  include  corporations. 

Business. 

2.  The  directors  shall  have  regard  to  the  restrictions  on 
the  commencement  of  business  imposed  by  s.  6  of  the 
Companies  Act,  1900,  if  and  so  far  as  such  restrictions  shall 
be  binding  upon  the  company. 

Shares. 

3.  Subject  to  the  provisions  (if  any)  in  that  behalf  of 
the  Memorandum  of  Association  of  the  company,  and 
without  prejudice  to  any  special  rights  previously  conferred 
on  the  holders  of  existing  shares  in  the  company,  any 
share  in  the  company  may  be  issued  with  such  preferred , 
deferred,   or   other    special    rights,   or    such    restrictions, 
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whether  in  regard  to  dividend,  voting,  return  of  capital, 
or  otherwise,  as  the  company  may  from  time  to  time  by 
special  resolution  determine. 

4.  If  at  any  time  the  capital  is  divided  into  different 
classes  of  shares,  the  rights  attached  to  any  class  <  unless 
otherwise  provided  hy  the  terms  of  issue  of  the  shari 
thai  class)  may  be  varied  with  the  consent  in  writing  of 
the  holders  of  three-fourths  of  the  issued  shares  of  that 
class,  or  with  the  sanction  of  an  extraordinary  resolution 
passed  at  a  separate  general  meeting  of  the  holders  of  the 
shares  of  the  class.  To  every  such  separate  general 
meeting  the  provisions  of  these  regulations  relating  to- 
general  meetings  shall,  mutatis  mutandis,  apply,  but  so 
that  the  necessary  quorum  shall  be  two  persons  at  least, 
holding  or  representing  by  proxy  one-third  of  the  issued 
shares  of  the  class. 

."».  No  share  shall  be  offered  to  the  public  for  subscription 
except  upon  the  terms  that  the  amount  payable  on  applica- 
tion shall  be  at  least-  five  p  t  csnt.  of  the  nominal  amount 
of  the  share  ;  and  the  directors  shall,  as  regards  any  allot- 
ment of  shares,  duly  comply  with  such  of  the  provisions  of 
the  Companies  Aet,  L900,  ss.  \  and  7,  as  may  be  applicable 
thereto. 

6.  Every  person  whose  name  is  entered  as  a  member  in 
the  register  of  members  shall,  without  payment,  be  entitled 
to  a  certificate  under  the  common  seal  of  the  company, 
specifying  the  share  or  shares  held  by  him  and  the  amount 
paid  up  thereon,  provided  that  in  respect  of  a  share  or 
shares  held  jointly  by  several  persons  the  company  shall 
not  be  bound  to  issue  more  than  one  certificate,  and  delivery 
of  a  certificate  for  a  share  to  one  of  several  joint  holders 
shall  be  sufficient  delivery  to  all. 

7.  If  a  share  certificate  is  defaced,  lost,  or  destroyed,  it 
may  be  renewed  mi  payment  of  such  fee  (if  any),  not 
exeeediug  one  shilling,  and  on  such  terms  |  if  any  i  as  to 
evidence  and  indemnity  as  the  directors  think  lit. 
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8.  No  part  of  the  funds  of  the  company  shall  be 
employed  in  the  purchase  of  or  in  loans  upon  the  security 
■of  the  company's  shares. 

Lien. 

!).  The  company  shall  have  a  lien  on  every  share  (not 
being  a  fully  paid  share)  for  all  moneys  (whether  presently 
payable  or  not)  called  or  payable  at  a  fixed  time  in  respect 
of  such  share,  and  the  company  shall  also  have  a  lien  on 
all  shares  (other  than  fully  paid  shares)  standing  registered 
in  the  name  of  a  single  person,  for  all  moneys  presently 
payable  by  him  or  his  estate  to  the  company  ;  but  the 
directors  may  at  any  time  declare  any  share  to  be  wholly 
or  in  part  exempt  from  the  provisions  of  this  clause.  The 
company's  lien  (if  any)  on  a  share  shall  extend  to  all 
dividends  payable  thereon. 

10.  The  company  may  sell,  in  such  manner  as  the 
directors  think  fit,  any  shares  on  which  the  company  has 
a  lien,  but  no  sale  shall  be  made  unless  some  sum  in  respect 
of  which  the  lien  exists  is  presently  payable,  nor  until  the 
expiration  of  fourteen  days  after  a  notice  in  writing,  stating 
and  demanding  payment  of  such  part  of  the  amount  in 
respect  of  which  the  lien  exists  as  is  presently  payable,  has 
been  given  to  the  registered  holder  for  the  time  being  of 
the  share,  or  the  person  entitled  by  reason  of  his  death  or 
bankruptcy  to  the  share. 

11.  The  proceeds  of  the  sale  shall  be  apolied  in  payment 
of  such  part  of  the  amount  in  respect  of  which  the  lien 
exists  as  is  presently  payable,  and  the  residue  shall  (subject 
to  a  like  lien  for  sums  not  presently  payable  as  existed  upon 
the  shares  prior  to  the  sale)  be  paid  to  the  person  entitled 
to  the  shares  at  the  date  of  the  sale.  The  purchaser  shall 
be  registered  as  the  holder  of  the  shares,  and  he  shall  not 
be  bound  to  see  to  the  application  of  the  purchase  money, 
nor  shall  his  title  to  the  shares  be  affected  by  any  irregularity 
or  invalidity  in  the  proceedings  in  reference  to  the  sale. 
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Calls  on  Shares. 

12.  The  directors  may  from  time  to  time  make  calle 
upon  the  members  in  respect  of  any  moneys  unpaid  on 
their  shares,  provided  that  no  call  shad  exceed  one-fourth 
of  the  nominal  amount  of  the  share,  or  be  payable  at  less 
than  one  month  from  the  last  call  ;  and  each  member  shall 
(subject  to  receiving  at  least  fourteen  days'  notice,  specify- 
ing the  time  or  times  of  payment)  pay  to  the  company,  at 
the  time  or  times  so  specified,  the  amount  called  on  his 
shares. 

13.  The  joint  holders  of  a  share  shall  be  jointly  and 
severally  liable  to  pay  all  calls  in  respect  thereof. 

14.  If  a  sum  called  in  respect  of  a  share  is  not  paid 
before  or  on  the  day  appointed  for  payment  thereof,  the 
person  from  whom  the  sum  is  due  shall  pay  interest  upon 
the  sum  at  the  rate  of  five  pounds  per  cent,  per  annum 
from  the  day  appointed  for  the  payment  thereof  to  the 
time  of  the  actual  payment ;  but  the  directors  shall  be 
at  liberty  to  waive  payment  of  such  interest  wholly  or  in 
part. 

1"«.  The  provisions  of  these  regulations  as  to  payment 
of  interest  shall  apply  in  the  case  of  nonpayment  of  any 
sum  which,  by  the  terms  of  issue  of  a  share,  becomes  pay- 
able at  a  fixed  time,  whether  on  account  of  the  amount  of 
the  share,  or  by  way  of  premium,  as  if  the  same  had  become 
payable  by  virtue  of  a  call  duly  made  and  notified. 

16.  The  directors  may  make  arrangements  on  the  issue 
of  shares  for  a  difference  between  the  holders  in  the  amoim: 
of  calls  to  be  paid  and  in  the  times  of  payment. 

17.  The  directors  may,  if  they  think  fit,  receive  from 
any  member  willing  to  advance  the  same  all  or  any  part 
of  the  moneys  uncalled  and  unpaid  upon  any  shares  held 
by  him;  and  upon  all  or  any  of  the  moneys  so  advanced 
may  (until  the  same  would,  but  for  such  advance,  becomi 
presently  payable)  pay  interest  at  such  rate  (not  exceeding, 
without  the  sanction  of  the  company  in  general  meeting, 
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six  per  cent.)  as  may  be  agreed  upon  between  the  member 
paying  the  sum  in  advance  and  the  directors. 

Transfer  and  Transmission  of  Shares. 

18.  The  instrument  of  transfer  of  any  share  in  the 
company  shall  be  executed  both  by  the  transferor  and 
transferee,  and  the  tranferor  shall  be  deemed  to  remain 
a  holder  of  the  share  until  the  name  of  the  fcranferee  is 
entered  in  the  register  of  members  in  respect  thereof. 

19.  Shares  in  the  company  shall  be  transferred  in  the 
following  form,  or  in  any  usual  or  common  form  which  the 
directors  shall  approve  : — 

I,  A.  B.,  of  ,   in  consideration  of  the  sum 

of  pounds  paid  to  me  by  C.  D.,  of 

(hereinafter  called  "the  said  transferee  "),  do  hereby 
transfer  to  the  said  transferee  the  share  [or  shares] 
numbered  in  the  undertaking  called  The 

Company,  Limited,  to  hold  unto  the  said 
transferee,  his  executors,  administrators,  and  assigns, 
subject  to  the  several  conditions  on  which  I  held 
the  same  at  the  time  of  the  execution  hereof  ;  and 
I,  the  said  transferee,  do  hereby  agree  to  take  the 
said  share  \_or  shares]  subject  to  the  conditions 
aforesaid. 

As  witness  our  hands  the  day  of 

Witness  to  the  signatures  of  &c. 

20.  The  directors  may  decline  to  register  any  transfer  of 
shares  (not  being  fully  paid  shares)  to  a  person  of  whom 
they  do  not  approve,  and  may  also  decline  to  register  any 
transfer  of  shares  on  which  the  company  has  a  lien.  The 
directors  may  also  suspend  the  registration  of  transfers 
during  the  fourteen  days  immediately  preceding  the  ordinary 
general  meeting  in  each  year.  The  directors  may  decline 
to  recognize  any  instrument  of  transfer  unless  (a)  a  fee  not 
exceeding  two  shillings  and  sixpence  is  paid  to  the  company 
in  respect   thereof,  and  (b)  the  instrument  of   transfer  is 
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accompanied  by  the  certificate  of  the  shares  to  which  it 
relates,  and  such  other  evidence  as  the  directors  may 
reasonably  require  to. show  the  right  of  the  transferor  to 

make  the  transfer. 

21.  The  executors  or  administrators  of  a  deceased  Bole 
holder  of  a  share  shall  be  the  only  persons  recognized  by 
the  company  as  having  any  title  to  the  share.  In  the  case 
of  a  share  registered  in  the  names  of  two  or  more  holders, 
the  survivors  or  survivor,  or  the  executors  or  administrators 
of  the  deceased  survivor,  shall  be  the  only  persons  recognized 
by  the  company  as  having  any  title  to  the  share. 

22.  Any  person  becoming  entitled  to  a  share  in  con- 
sequence of  the  death  or  bankruptcy  of  a  member  shall, 
upon  such  evidence  being  produced  as  may  from  time  to 
time  be  required  by  the  directors,  have  the  right  eith< 

be  registered  as  a  member  in  respect  of  the  share,  or, 
instead  of  being  registered  himself,  to  make  such  transfer 
of  the  share  as  the  deceased  or  bankrupt  person  could  have 
made  ;  but  the  directors  shall  in  either  case  have  the  same 
right  to  decline  or  suspend  registration  as  they  would  have 
had  in  the  case  of  a  transfer  of  the  share  by  the  deceased  or 
bankrupt  person  before  the  death  or  bankruptcy. 

1':;.  A  person  becoming  entitled  to  a  share  by  reason  of 
the  death  or  bankruptcy  of  the  holder  shall  be  entitled  to 
th''  same  dividends  and  other  advantages  to  which  he  would 
lie  entitled  if  he  were  the  registered  holder  of  the  share. 
except  that  he  .shall  not,  before  being  registered  as  a 
member  in  respect  of  the  share,  1'"  entitled  in  res 
of  it  to  exercise  any  right  conferred  by  membership  in 
relation  to  meetings  of  the  company. 

Forfeiture  of  Shares. 

24.    If  a  member  fails  to  pay  any  call  or  instalment  of  a 
call  on  the  day  appointed  for  payment  thereof,  the  dir< 
may,  at  any  time  thereafter  during  BUCh  time  as  any  part  of 
such  call  or  instalment  remains  unpaid,  serve  a  notice  on 
him  requiring  payment  of  so  much  of  the  call  or  instalment 
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as  is  unpaid,  together  with  any  interest  which  may  have 
accrued. 

2.*>.  The  notice  shall  name  a  further  day  (not  earlier  than 
the  expiration  of  fourteen  days  from  the  date  of  the  notice) 
on  or  before  which  the  payment  required  by  the  notice  is  to 
be  made,  and  shall  state  that,  in  the  event  of  non-payment 
at  or  before  the  time  appointed,  the  shares  in  respect  of 
which  the  call  was  made  will  be  liable  to  be  forfeited. 

26.  If  the  requisitions  of  any  such  notice  as  aforesaid  are 
not  complied  with,  any  share  in  respect  of  which  the  notice 
has  been  given  may,  at  any  time  thereafter  before  the  pay- 
ment required  by  the  notice  has  been  made,  be  forfeited  by 
a  resolution  of  the  directors  to  that  effect. 

27.  A  forfeited  share  may  be  sold  or  otherwise  disposed 
of  on  such  terms  and  in  such  manner  as  the  directors  think 
fit,  and  at  any  time  before  a  sale  or  disposition  the  for- 
feiture may  be  cancelled  on  such  terms  as  the  directors 
think  fit. 

28.  A  person  whose  shares  have  been  forfeited  shall  cease 
to  be  a  member  in  respect  of  the  forfeited  shares,  but  shall, 
notwithstanding,  remain  liable  to  pay  to  the  company  all 
moneys  which,  at  the  date  of  forfeiture,  were  presently 
payable  by  him  to  the  company  in  respect  of  the  shares, 
but  his  liability  shall  cease  if  and  when  the  company  shall 
have  received  payment  in  full  of  the  nominal  amount  of  the 
shares. 

29.  A  statutory  declaration  in  writing  that  the  declarant 
is  a  director  of  the  company,  and  that  a  share  in  the  com- 
pany has  been  duly  forfeited  on  a  date  stated  in  the 
declaration,  shall  be  conclusive  evidence  of  the  facts  therein 
stated  as  against  all  persons  claiming  to  be  entitled  to  the 
share,  and  such  declaration,  and  the  receipt  of  the  company 
for  the  consideration  (if  any)  given  for  the  share  on  the 
sale  or  disposition  thereof,  shall  constitute  a  good  title  to 
such  share,  and  the  person  to  whom  the  share  is  sold  or 
disposed  of  shall  be  registered  as  the  holder  of  the  share, 
and  shall  not  be  bound  to  see  to  the  application  of  the 
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purchase  money  (if  any),  nor  shall  his  title  to  the  share  be 
affected  by  any  irregularity  or  invalidity  in  the  proceedings 

in  reference  to  the  forfeiture,  Bale,  or  disposal  of  the  share. 

80.  The  provisions  of  these  regulations  as  to  forfeiture 
shall  apply  in  the  case  of  nonpayment  of  any  sum  which,  by 
the  terms  of  issue  of  a  share,  becomes  payable  at  a  fixed 
time,  whether  on  account  of  the  amount  of  the  share,  or  by 
way  of  premium,  as  if  the  same  had  been  payable  by  virtue 
of  a  call  duly  made  and  notified. 

Conversion  of  Shares  into  Stock. 

81.  The  directors  may,  with  the  sanction  of  the  company 
previously  given  in  general  meeting,  convert  any  paid-up 
shares  into  stock,  and  may,  with  the  like  sanction,  re-con- 
vert any  stock  into  paid-up  shares  of  any  denomination. 

82.  The  holders  of  stock  may  transfer  the  same,  or  any 
part  thereof,  in  the  same  manner  and  subject  to  the  same 
regulations  as  and  subject  to  which  the  shares  from  which 
the  stock  arose  might,  previously  to  conversion,  have  been 
transferred,  or  as  near  thereto  as  circumstances  admit  ;  but 
the  directors  may  from  time  to  time  lix  the  minimum 
amount  of  stock  transferable,  and  restrict  or  forbid  the 
transfer  of  fractions  of  such  minimum,  but  the  minimum 
-hall  not  exceed  the  nominal  amount  of  the  shares  from 
which  the  stock  arose. 

:;:;.  The  holders  of  stock  shall,  according  to  the  amount 
of  the  stock  held  by  them,  have  the  same  rights,  privileges, 
and  advantages  as  regards  dividends,  voting  at  meetings  of 
the  company,  and  other  matters  as  if  they  held  the  shares 
from  which  the  stock  arose,  but  no  such  privilege  or 
advantage  (except  participation  in  the  dividends  and  profits 
of  the  company)  shall  be  conferred  by  any  such  aliquot  part 
of  stock  as  would  not,  if  existing  in  shares,  have  conferred 
such  privilege  or  advantage. 

:'» t.  Such  of  the  regulations  of  the  company  (other  than 
those  relating  to  share  warrants)  as  are  applicable  to  paid-up 

CL.  3 
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shares  shall  apply  to  stock  ;  and  the  words  "  share  "  and 
"  shareholder  "  therein  shall  include  "  stock  "  and  "  stock- 
holder." 

Share  Warrants. 

85.  The  company  may  issue  share  warrants,  and  accord- 
ingly the  directors  may  in  their  discretion,  with  respect  to 
any  share  which  is  fully  paid  up,  on  application  in  writing 
signed  by  the  person  registered  as  holder  of  the  share,  and 
authenticated  by  such  evidence  (if  any)  as  the  directors 
may  from  time  to  time  require  as  to  the  identity  of  the 
person  signing  the  request,  and  on  receiving  the  certificate 
(if  any)  of  the  share  and  the  amount  of  the  stamp  duty  on 
the  warrant  and  such  fee  as  the  directors  may  from  time  to 
time  require,  issue  under  the  company's  seal  a  warrant,  duly 
stamped,  stating  that  the  bearer  of  the  warrant  is  entitled  to 
the  shares  therein  specified,  and  may  provide,  by  coupons  or 
otherwise,  for  the  payment  of  dividends  or  other  moneys  on 
the  shares  included  in  the  warrant. 

oG.  A  share  warrant  shall  entitle  the  bearer  to  the  shares 
included  in  it,  and  the  shares  shall  be  transferred  by  the 
delivery  of  the  share  warrant,  and  the  provisions  of  the 
regulations  of  the  company  with  respect  to  transfer  and 
transmission  of  shares  shall  not  apply  thereto. 

37.  The  bearer  of  a  share  warrant  shall,  on  surrender  of 
the  warrant  to  the  company  for  cancellation,  and  on  pay- 
ment of  such  sum  as  the  directors  may  from  time  to  time 
prescribe,  be  entitled  to  have  his  name  entered  as  a 
member  in  the  register  of  members  in  respect  of  the  shares 
included  in  the  warrant. 

38.  The  bearer  of  a  share  warrant  may  at  any  time 
deposit  the  warrant  at  the  office  of  the  company,  and  so 
long  as  the  warrant  remains  so  deposited  the  depositor 
shall  have  the  same  right  of  signing  a  requisition  for  calling 
a  meeting  of  the  company,  and  of  attending  and  voting  and 
exercising  the  other  privileges  of  a  member  at  any  meeting 
held  after  the  expiration  of  two  clear  days  from  the  time  of 
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deposit,  as  if  his  name  wire  inserted  in  the  register  of 
members  as  the  holder  of  the  shares  included  in  the 
deposited  warrant.  Not  more  than  one  person  shall  he 
recognized  as  depositor  of  the  share  warrant.  The  com- 
pany shall,  on  two  days'  written  notice,  return  the  deposited 
share  warrant  to  the  depositor. 

89.  Subject  as  herein  otherwise  expressly  provided,  no 
person  shall,  as  bearer  of  a  share  warrant,  sign  a  requisition 
for  calling  a  meeting  of  the  company,  or  attend  or  vote,  or 
exercise  any  other  privilege  of  a  member  at  a  meeting  of 
the  company,  or  be  entitled  to  receive  any  notices  from  the 
company ;  but  the  bearer  of  a  share  warrant  shall  be 
entitled  in  all  other  respects  to  the  same  privileges  and 
advantages  as  if  he  were  named  in  the  register  of 
members  ;is  the  holder  of  the  shares  included  in  the 
warrant,  and  he  shall  be  a  member  of  the  company. 

40.  The  directors  may  from  time  to  time  make  rules  as 
to  the  terms  on  which,  if  they  shall  think  tit,  a  new  share 
warrant  or  coupon  may  be  issued  by  way  of  renewal  in  ease 
of  defacement,  loss,  or  destruction. 

Alteration  of  Capital. 

1 1 .  The  directors  may,  with  the  sanction  of  an  extra- 
ordinary resolution  of  the  company,  increase  the  capital 
by  such  sum,  to  be  divided  into  shares  of  such  amount,  as 
the  resolution  shall  prescribe. 

42.  Subject  to  any  direction  to  the  contrary  that  may 
be  given  by  the  resolution  sanctioning  the  increase  of 
capital,  all  new  shares  shall,  before  issue,  be  offered  to 
such  persons  as  at  the  date  of  the  offer  are  entitled  to- 
receive  notices  from  the  company  of  general  meetings  in 
proportion,  as  nearly  as  the  circumstances  admit,  to  the 
amount  of  the  existing  shares  to  which  they  are  entitled. 
Such  offer  shall  be  made  by  notice  specifying  the  number 
of  shares  offered,  and  limiting  a  time  within  which  the 
offer,  if  not  accepted,  will  be  deemed  to  be  declined,  and 
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after  the  expiration  of  such  time,  or  on  the  receipt  of  an 
intimation  from  the  person  to  whom  the  offer  is  made  that 
he  declines  to  accept  the  shares  offered,  the  directors  may 
dispose  of  the  same  in  such  manner  as  they  think  most 
beneficial  to  the  company.  The  directors  may  likewise 
so  dispose  of  any  new  shares  which  (by  reason  of  the  ratio 
which  the  new  shares  bear  to  shares  held  by  persons  en- 
titled to  an  offer  of  new  shares)  cannot,  in  the  opinion  of 
the  directors,  be  conveniently  offered  under  this  clause. 

48.  The  new  shares  shall  be  subject  to  the  same  pro- 
visions with  reference  to  the  payment  of  calls,  lien,  transfer, 
transmission,  forfeiture,  and  otherwise  as  the  shares  in  the 
original  capital. 

44.  The  company  may  by  special  resolution — 

(a)  Consolidate  and  divide  its  capital  into  shares  of 

larger  amount  than  its  existing  shares. 

(b)  By  subdivision  of  its  existing   shares,  or  any  of 

them,  divide  the  whole  or  any  part  of  its 
capital  into  shares  of  smaller  amount  than  is 
fixed  by  the  Memorandum  of  Association,  sub- 
ject, nevertheless,  to  the  proviso  contained  in 
the  Companies  Act,  18G7,  s.  21. 

(c)  Cancel    any   shares   which,   at    the    date   of    the 

passing  of  the  resolution,  have  not  been  taken 
or  agreed  to  be  taken  by  any  person. 

(d)  Reduce  its  capital   in  any  manner  and  with  and 

subject  to  any  incident  authorized  and  consent 
required  by  law. 

General  Meetings. 

45.  The  statutory  general  meeting  of  the  company  shall 
be  held  within  the  period  required  by  the  Companies  Act, 
1900,  s.  12. 

46.  A  general  meeting  shall  be  held  once  in  every  year 
at  such  time  and  place  as  may  be  prescribed  by  the  com- 
pany in  general  meeting,  or,  in  default,  at  such  time  in 
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the  month  following  that  in  which  the  anniversary  of  the 
company's  incorporation  occurs,  and  at  such  place  as  the 
directors  shall  appoint.  In  default  of  a  general  meeting 
being  so  held,  a  general  meeting  shall  be  held  in  the 
month  next  following,  and  may  be  convened  by  any  two 
members  in  the  same  manner  as  nearly  as  possible  as  that 
in  which  meetings  are  to  be  convened  by  the  directors. 

47.  The  above-mentioned  general  meetings  shall  be 
called  ordinary  meetings.  All  other  general  meetings 
shall  be  called  extraordinary. 

4<S.  The  directors  may,  whenever  they  think  tit,  convene 
an  extraordinary  general  meeting,  and  extraordinary  general 
meetings  shall  also  be  convened  on  such  requisition,  or,  in 
default,  may  be  convened  by  such  requisitionists  as  pro- 
vided by  the  Companies  Act,  1900,  s.  13.  If  at  any  time 
there  shall  not  be  within  the  United  Kingdom  sufficient 
directors  capable  of  acting  to  form  a  quorum,  any  director 
or  any  two  members  of  the  company  may  convene  an 
extraordinary  general  meeting  in  the  same  manner  as 
nearly  as  possible  as  that  in  which  meetings  may  be 
convened  by  the  directors. 

Proceedings  at  General  Meetings. 

49.  Seven  days' notice  at  the  least  (exclusive  of  the  day 
on  which  the  notice  is  served  or  deemed  to  be  served,  but 
inclusive  of  the  day  for  which  notice  is  given),  specifying 
the  place,  the  day,  and  the  hour  of  meeting,  and  in  case 
of  special  business  the  general  nature  of  such  business, 
shall  be  given  in  manner  hereinafter  mentioned,  or  in  such 
other  manner  (if  any)  as  may  be  prescribed  by  the  com- 
pany in  general  meeting,  to  such  persons  as  are,  under  the 
regulations  of  the  company,  entitled  to  receive  such  notices 
from  the  company;  but  the  non-receipt  of  such  notice  by 
any  member  shall  not  invalidate  the  proceedings  at  any 
general  meeting. 

50.  All  business  shall  be  deemed  special  that  is  transacted 
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at  an  extraordinary  meeting,  and  all  that  is  transacted  at 
an  ordinary  meeting,  with  the  exception  of  sanctioning  a 
dividend,  the  consideration  of  the  accounts,  balance  sheets, 
and  the  ordinary  report  of  the  directors  and  auditors,  the 
election  of  directors  and  other  officers  in  the  place  of  those 
retiring  by  rotation,  and  the  fixing  of  the  remuneration  of 
the  auditors. 

51.  No  business  shall  be  transacted  at  any  general  meet- 
ing unless  a  quorum  of  members  is  present  at  the  time 
when  the  meeting  proceeds  to  business.  Save  as  herein 
otherwise  provided,  three  members  personally  present  shall 
be  a  quorum. 

52.  If  within  half  an  hour  from  the  time  appointed 
for  the  meeting  a  quorum  is  not  present,  the  meeting,  if 
convened  upon  the  requisition  of  members,  shall  be  dis- 
solved. In  any  other  case  it  shall  stand  adjourned  to  the 
same  day  in  the  next  week  at  the  same  time  and  place, 
and  if  at  such  adjourned  meeting  a  quorum  is  not  present 
within  half  an  hour  from  the  time  appointed  for  the 
meeting,  the  members  present  shall  be  a  quorum. 

5:i  The  chairman  (if  any)  of  the  board  of  directors 
shall  preside  as  chairman  at  every  general  meeting  of 
the  company. 

<ji.  If  there  is  no  such  chairman,  or  if  at  any  meeting 
he  is  not  present  within  fifteen  minutes  after  the  time 
appointed  for  holding  the  meeting,  or  is  unwilling  to  act 
as  chairman,  the  members  present  shall  choose  some  one 
of  their  number  to  be  chairman. 

55.  The  chairman  may,  with  the  consent  of  any  meeting 
at  which  a  quorum  is  present  (and  shall  if  so  directed  by 
the  meeting),  adjourn  the  meetiug  from  time  to  time  and 
from  place  to  place,  but  no  business  shall  be  transacted  at 
any  adjourned  meeting  other  than  the  business  left  un- 
finished at  the  meeting  from  which  the  adjournment  took 
place.  "When  a  meeting  is  adjourned  for  ten  days  or  more, 
notice  of  the  adjourned  meeting  shall  be  given  as  in  the 
case  of  an  original  meeting.     Save  as  aforesaid,  it  shall  not 
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be  necessary  to  give  any  notice  of  an  adjournment  or  of 
the  business  to  be  transacted  at  an  adjourned  meeting. 

;">(').  At  any  general  meeting  a  resolution  put  to  the  vote 
of  the  meeting  shall  be  decided  on  ;i  show  of  hands,  unless 
a  poll  is  (before  or  on  the  declaration  of  the  result  of  the 
show  of  hands)  demanded  in  case  the  resolution  be  pro- 
posed as  a  special  or  extraordinary  resolution  by  at  least 
rive  members,  or  in  any  other  case  by  at  least  two  members  : 
and,  unless  a  poll  is  so  demanded,  a  declaration  by  the 
chairman  that  a  resolution  has,  on  a  show  of  hands,  been 
carried,  or  carried  unanimously,  or  by  a  particular  majority. 
or  lost,  and  an  entry  to  that  effect  in  the  Book  of  Pro- 
ceedings of  the  company,  shall  be  conclusive  evidence  <>f 
the  fact,  without  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favour  of  or  against  such  resolution. 

">7.  If  a  poll  is  duly  demanded,  it  shall  be  taken  in  such 
manner  as  the  chairman  directs,  and  the  result  of  the  poll 
shall  be  deemed  to  be  the  resolution  of  the  meeting  at 
which  the  poll  was  demanded. 

58.  In  the  case  of  an  equality  of  votes,  whether  on  a 
show  of  hands  or  on  a  poll,  the  chairman  of  the  meeting 
at  which  the  show  of  hands  takes  place,  or  at  which  the 
poll  is  demanded,  shall  be  entitled  to  a  second  or  casting 
vote. 

.")'.).  A  poll  demanded  on  the  election  of  a  chairman  or 
on  a  question  of  adjournment  shall  be  taken  forthwith.  A 
poll  demanded  on  any  other  question  shall  be  taken  at  such 
time  as  the  chairman  of  the  meeting  directs. 

Votes  of  Members. 

Co.  On  a  show  of  hands  every  member  present  in  person 
shall  have  one  vote.  On  a  poll  every  member  shall  have 
one  vote  for  each  share  of  which  he  is  the  holder. 

Gl.  In  the  case  of  joint  holders  the  vote  of  the  senior 
who  tenders  a  vote,  whether  in  person  or  by  proxy,  shall 
be  accepted  to  the  exclusion  of  the  votes  of  the  other  joint 
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holders,  and  for  this  purpose  seniority  shall  he  determine! 
by  the  order  in  which  the  names  stand  in  the  register  of 
members. 

02.  A  member  of  unsound  mind,  or  in  respect  of  whom 
an  order  has  been  made  by  any  Court  having  jurisdiction 
in  lunacy,  may  vote,  whether  on  a  show  of  hands  or  on 
a  poll,  by  his  committee,  curator  bonis,  or  other  person  in 
the  nature  of  a  committee  or  curator  bonis,  appointed  by 
such  court,  and  such  committee,  curator  bonis,  or  other 
person  may,  on  a  poll,  vote  by  proxy. 

03.  No  member  shall  be  entitled  to  vote  at  any  general 
meeting  unless  all  calls  or  other  sums  presently  payable  by 
him  in  respect  of  shares  in  the  company  have  been  paid. 

04.  On  a  poll  votes  may  be  given  either  personally  or  by 
proxy. 

65.  The  instrument  appointing  a  proxy  shall  be  in 
writing  under  the  hand  of  the  appointer  or  of  his  attorney 
duly  authorized  in  writing,  or,  if  the  appointer  is  a 
corporation,  either  under  the  common  seal  or  under  the 
hand  of  an  officer  or  attorney  so  authorized.  No  person 
shall  act  as  a  proxy  unless  either  he  is  entitled  on  his  own 
behalf  to  be  present  and  vote  at  the  meeting  at  which  he 
acts  as  proxy,  or  he  is  appointed  to  act  at  that  meeting 
as  proxy  for  a  corporation. 

66.  The  instrument  appointing  a  proxy,  and  the  power 
of  attorney  or  other  authority  (if  any)  under  which  it  is 
signed  or  a  notarially  certified  copy  of  such  power  or 
authority,  shall  be  deposited  at  the  registered  offki 
the  company  not  less  than  forty-eight  hours  before  th< 
time  for  holding  the  meeting  at  which  the  person  named 
in  the  instrument  proposes  to  vote,  and  in  default  the 
instrument  of  proxy  shall  not  be  treated  as  valid. 

07.  An  instrument  appointing  a  proxy  may  be  in  the 
following  form,  or  in  any  other  form  which  the  directors 
shall  approve : — 
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The  Company,  Limited. 

I.  ,  of  ,  in  the  County  of  , 

being  a  Member  of  The  Company,  Limited, 

hereby  appoint  ,  of  ,  as  my  proxy 

to  vote  for  me  and  on  my  behalf  at  the  Ordinary 
[ "/     Extraordinary    as    the   case    may   be~\    General 
Meeting  of  the  Company  to  be  held  on  the 
day  of  ,  and  at  any  adjournment  thereof. 

Signed  this  day  of 

Directors. 

(is.  The  number  of  the  directors  and  the  names  of  tin 
first  directors  shall  be  determined  in  writing  by  a  majority 
of  the  subscribers  of  the  Memorandum  of  Association. 

69.  The  remuneration  of  the  directors  shall  from  time  to 
time  be  determined  by  the  company  in  general  meeting. 

70.  The  qualification  of  a  director  shall  be  the  holding 
of  at  least  one  share  in  the  company,  and  it  shall  be  his 
duly  to  comply  with  the  provisions  of  the  Companies  Act, 
I '.hid,  g.  3. 

Powers  and  Duties  of  Directors. 

71.  The  business  of  the  company  shall  be  managed  by 
the  directors,  who  may  pay  all  expenses  incurred  in  getting 
up  and  registering  the  company,  and  may  exercise  all  such 
powers  of  the  company  as  are  not  by  the  Companies  Acts, 
1 8(32  to  1900,  or  any  statutory  modification  thereof  for  the 
time  being  in  force,  or  by  these  Articles,  required  to  be 
exercised  by  the  company  in  general  meeting,  Bubject, 
nevertheless,  to  any  regulations  of  these  Articles,  to  the 
provisions  of  the  said  Arts,  and  to  such  regulations,  being 
not  inconsistent  with  the  aforesaid  regulations  or  provisions, 
as  may  be  prescribed  by  the  company  in  general  meeting  ; 
but  no  regulations  made  by  the  company  in  general  meeting 
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shall  invalidate  any  prior  act  of  the  directors  which  would 
have  been  valid  if  such  regulation  had  not  been  made. 

72.  The  directors  may  from  time  to  time  appoint  one  or 
more  of  their  body  to  the  office  of  managing  director  or 
manager  for  such  term  and  at  such  remuneration  (whether 
by  way  of  salary  or  commission  or  participation  in  profits, 
or  partly  in  one  way  and  partly  in  another)  as  they  may 
think  fit,  and  a  director  so  appointed  shall  not,  while 
holding  such  office,  be  subject  to  retirement  by  rotation  or 
taken  into  account  in  determining  the  rotation  of  retire- 
ment of  directors  ;  but  his  appointment  shall  be  subject  to 
determination  ipso  facto  if  he  shall  cease  from  any  cause  to 
be  a  director,  or  if  the  company  in  general  meeting  shall 
resolve  that  his  tenure  of  the  office  of  managing  director 
or  manager  be  determined. 

!'■).  The  amount  for  the  time  being  remaining  undis- 
charged of  moneys  borrowed  or  raised  by  the  directors  for 
the  purposes  of  the  company  (otherwise  than  by  the  issue 
of  share  capital)  shall  not  at  any  time  exceed  the  issued 
capital  of  the  company  without  the  sanction  of  the  company 
in  general  meeting. 

74.  The  directors  shall  duly  comply  with  the  provisions 
of  the  Companies  Acts,  18G2  to  1900,  or  any  statutory 
modification  thereof  for  the  time  being  in  force,  and  in 
particular  the  provisions  in  regard  to  the  registration  of 
mortgages  and  charges  affecting  the  property  of  or  created 
by  the  company,  and  to  keeping  a  register  of  the  directors, 
and  in  regard  to  sending  to  the  Registrar  of  Joint  Stock 
Companies  an  annual  list  of  members,  and  a  summary 
of  particulars  relating  thereto,  and  notice  of  any  con- 
sideration (sic)  or  increase  of  capital,  or  conversion  of 
shares  into  stock,  and  copies  of  special  resolutions,  and  a 
copy  of  the  register  of  directors  and  notifications  of  any 
changes  therein. 

7.").  The  directors  shall  cause  minutes  to  be  made  in  books 
provided  for  the  purpose — 

(a)  Of  all  appointments  of  officers  made  by  the  directors  ; 
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(b)  Of  the  names  of  the  directors  present  at  each  meeting 
of    the   directors   and   of   any  committee   of   the 
directors  ; 
Of  .ill   resolutions  and  proceedings  at  all  meetings 

of    the   company,  and   of   directors  and  of   com- 
mittees <»f  directors  ; 
and  every  director  present  at  any  meeting  of  directors  or 
committee  of  directors  shall  sign  his  name  in  a  book  to  be 
kept  for  that  purpose. 

The  Seal. 

76.  The  seal  of  the  company  shall  not  be  affixed  to  any 
instrument  except  by  the  authority  of  a  resolution  of  the 
board  of  directors,  and  in  the  presence  of  at  least  two 
directors  and  of  the  secretary,  or  such  other  person  as 
the  directors  may  appoint  for  the  purpose  ;  and  those  two 
directors  and  secretary,  or  other  person  as  aforesaid,  shall 
sign  every  instrument  to  which  the  seal  of  the  company 
is  so  affixed  in  their  presence. 

Disqualifications  of  Directors. 

7  7.  The  office  of  director  shall  be  vacated — 

If  he   ceases   to  be  a  director  by  virtue  of  the 

Companies  Act,  1900,  s.  :;. 
If  he  holds  any  other  office  of  profit  under  the 
company  except  that  of  managing  director  or 
manager. 
If  he  becomes  bankrupt. 
If   he    is   found    lunatic  or  becomes  of  unsound 

mind. 
If  he  is  concerned  or  participates  in  the  profits  of 
any  contract  with  the  company. 
But  the  above  rules  shall  be  subject  to  the  following 
exceptions  :— That  no  director  shall  vacate  his  office  by 
reason  of  his  being  a  member  of  any  company  which  has 
entered    into   contracts   with   or   done   any   work  for   the 
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company  of  which  he  is  director  :  nevertheless,  he  shall 
not  vote  in  respect  of  such  contract  or  work,  and  if  he 
does  so  vote  1 1 is  vote  shall  not  be  counted. 


Eotation  of  Directors. 

78.  At  the  first  ordinary  meeting  of  the  company  the 
whole  of  the  directors  shall  retire  from  office,  and  at 
the  ordinary  meeting  in  every  subsequent  year  one-third 
of  the  directors  for  the  time  being,  or  if  their  number 
is  not  three  or  a  multiple  of  three,  then  the  number  nearest 
to  one-third,  shall  retire  from  office. 

79.  The  directors  to  retire  in  every  year  shall  be  those 
who  have  been  longest  in  office  since  their  last  election  ; 
but  as  between  persons  who  became  directors  on  the  same 
day,  those  to  retire  shall  (unless  they  otherwise  agree 
among  themselves)  be  determined  by  lot. 

80.  A  retiring  director  shall  be  eligible  for  re-election. 

81.  The  company  at  the  general  meeting  at  which  a 
director  retires  in  manner  aforesaid  may  fill  up  the  vacated 
offices  by  electing  a  person  thereto. 

82.  If  at  any  meeting  at  which  an  election  of  directors 
ought  to  take  place  the  places  of  the  vacating  directors  are 
not  filled  up,  the  meeting  shall  stand  adjourned  till  the 
same  day  in  the  next  week,  at  the  same  time  and  place  ; 
and  if  at  such  adjourned  meeting  the  places  of  the  vacating 
directors  are  not  filled  up,  the  vacating  directors,  or  such 
of  them  as  have  not  had  their  places  filled  up,  shall  be 
deemed  to  have  been  re-elected  at  such  adjourned  meeting. 

83.  The  company  may  from  time  to  time  in  general 
meeting  increase  or  reduce  the  number  of  directors,  and 
may  also  determine  in  what  rotation  such  increased  or 
reduced  number  is  to  go  out  of  office. 

84.  Any  casual  vacancy  occurring  in  the  board  of 
directors  may  be  filled  up  by  the  directors,  but  the  person 
so  chosen  shall  be  subject  to  retirement  at  the  same  time 
as  if  he  had  become  a  director  on  the  day  on  which  the 
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director  in  whoso  place  he  is  appointed  was   Last  elected 
a  director. 

85.  The  directors  shall  have  power  at  any  time  and  from 
nine  to  time  to  appoint  a  person  as  an  additional  director, 
who  shall  retire  from  office  at  the  next  following  ordinary 
general  meeting,  but  shall  be  eligible  for  election  by  the 
company  at  that  meeting  as  an  additional  director. 

86.  The  company  may  by  extraordinary  resolution  remove 
any  director  before  the  expiration  of  his  period  of  office,  and 
may  by  an  ordinary  resolution  appoint  another  person  in  Ins 
stead  ;  the  person  so  appointed  shall  be  subject  to  retire- 
ment at  the  same  time  as  if  had  become  a  director  on  the  day 
on  which  the  director  in  whose  place  he  is  appointed  was 
last  elected  a  director. 

Proceedings  of  Directors. 

87.  The  directors  may  meet  together  for  the  dispatch  of 
lousiness,  adjourn,  and  otherwise  regulate  their  meetings  as 
they  think  fit.  Questions  arising  at  any  meeting  shall  be 
decided  by  a  majority  of  votes.  In  case  of  an  equality  of 
votes  the  chairman  shall  have  a  second  or  casting  vote.  A 
director  may  and  the  secretary  on  the  requisition  of  a  director 
shall  at  any  time  summon  a  meeting  of  the  directors. 

88.  The  (piorum  necessary  for  the  transaction  of  the 
business  of  the  directors  may  be  fixed  by  the  directors,  and 
unless  so  fixed  shall  (when  the  number  of  directors  exceeds 
three)  be  three. 

89.  The  continuing  directors  may  act  notwithstanding 
any  vacancy  in  their  body,  but  if  and  so  long  as  their 
number  is  reduced  below  the  number  fixed  by  or  pursuant 
to  the  regulations  of  the  company  as  the  necessary  quorum 
of  directors,  the  continuing  directors  may  act  for  the  purpose 
"I'  increasing  the  number  of  directors  to  that  number  or  of 
summoning  a  general  meeting  of  the  company,  but  for  uo 
■other  purpose. 

'.»<•.  The  director's  may  elect  a  chairman  o\'  their  meeting".. 
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and  determine  the  period  for  which  he  is  to  hold  office  ;  but 
if  no  such  chairman  is  elected,  or  if  at  any  meeting  the 
chairman  is  not  present  within  five  minutes  after  the  time- 
appointed  for  holding  the  same,  the  directors  present  may 
choose  one  of  their  number  to  be  chairman  of  the  meeting. 

91.  The  directors  may  delegate  any  of  their  powers  to 
committees,  consisting  of  such  member  or  members  of  their 
body  as  they  think  fit.  Any  committee  so  formed  shall,  in 
the  exercise  of  the  powers  so  delegated,  conform  to  any 
regulations  that  may  be  imposed  on  them  by  the  directors. 

1)2.  A  committee  may  elect  a  chairman  of  their  meetings  : 
if  no  such  chairman  is  elected,  or  if  at  any  meeting  the 
chairman  is  not  present  within  five  minutes  after  the  time 
appointed  for  holding  the  same,  the  members  present  may 
choose  one  of  their  number  to  be  chairman  of  the  meeting. 

93.  A  committee  may  meet  and  adjourn  as  they  think 
proper.  Questions  arising  at  any  meeting  shall  be  deter- 
mined by  a  majority  of  votes  of  the  members  present,  and 
in  case  of  an  equality  of  votes  the  chairman  shall  have  a 
second  or  casting  vote. 

94.  All  acts  done  by  any  meeting  of  the  directors  or  of 
a  committee  of  directors,  or  by  any  person  acting  as  a  director 
shall,  notwithstanding  that  it  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of  any  such 
directors  or  persons  acting  as  aforesaid,  or  that  they  or 
any  of  them  were  disqualified,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed  and  was  qualified  to  be  a 
director. 

Dividends  and  Reserve. 

95.  The  company  in  general  meeting  may  declare  divi- 
dends, but  no  dividend  shall  exceed  the  amount  recom- 
mended by  the  directors. 

9G.  The  directors  may  from  time  to  time  pay  to  the 
members  such  interim  dividends  as  appear  to  the  directors 
to  be  justified  by  the  profits  of  the  company. 
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!)7.  Xo  dividend  shall  be  paid  otherwise  than  out  of 
profits. 

98.  Sabjecl  to  the  rights  of  persons  (if  any)  entitled  to 
shares  with  special  rights  as  to  dividend,  all  dividends  shall 
be  declared  and  paid  according  to  the  amounts  paid  on  the 
shares  ;  hut  if  and  so  long  as  nothing  is  paid  up  on  any  of 
the  shares  in  the  company,  dividends  may  be  declared  and 
paid  according  to  the  amounts  of  the  shares.  Xo  amount 
paid  on  a  share  in  advance  of  calls  shall,  while  carrying 
interest,  be  treated  for  the  purposes  of  this  clause  as  paid 
on  the  share. 

99.  The  directors  may,  before  recommending  any  divi- 
dend, set  aside  out  of  the  profits  of  the  company  such  sums 
as  they  think  proper  as  a  reserve  or  reserves,  which  shall, 
at  the  discretion  of  the  directors,  be  applicable  for  meeting 
contingencies,  or  for  equalizing  dividends,  or  for  any  other 
purpose  to  which  the  profits  of  the  company  may  be  properly 
applied,  and  pending  such  application  may,  at  the  like  dis- 
cretion, either  be  employed  in  the  business  of  the  company 
or  be  invested  in  such  investments  (other  than  shares  of 
the  company)  as  the  directors  may  from  time  to  time 
think  fit. 

LOO.  If  several  persons  are  registered  as  joint  holders  of 
any  share,  any  one  of  them  may  give  effectual  receipts  for 
any  dividend  payable  on  the  share. 

LOI.  Xotice  of  any  dividend  that  may  have  been  de- 
clared shall  be  given  in  manner  hereinafter  mentioned  to 
the  persons  entitled  to  share  therein. 

102.  Xo  dividend  shall  bear  interest  against  the  company. 

Accounts. 
K»;;.  The  directors  shall  cause  true  accounts  to  be  kept — 
Of  the  sums  of  money  received  and  expended  by 
the   company,  and   the  matter  in   respect   of 
which  such  receipt  and  expenditure  takes  place  ; 
and 
Of  the  assets  and  liabilities  of  the  company. 
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104  The  books  of  account  shall  be  kept  at  the  registered 
office  of  the  company,  or  at  such  other  place  or  places  as 
i lie  directors  think  fit,  and  shall  always  be  open  to  the 
inspection  of  the  directors. 

lor>.  The  directoi'S  shall  from  time  to  time  determine 
whether  and  to  what  extent,  and  at  what  times  and  places, 
and  under  what  conditions  or  regulations,  the  accounts  and 
books  of  the  company,  or  any  of  them,  shall  be  open  to 
the  inspection  of  members  not  being  directors,  and  no 
member  (uot  being  a  director)  shall  have  any  right  of 
inspecting  any  account  or  book  or  document  of  the  com- 
pany except  as  conferred  by  statute  or  authorized  by  the 
directors  or  by  the  company  in  general  meeting. 

106.  Once  at  least  in  every  year  the  directors  shall  lay 
before  the  company  in  general  meeting  a  profit  and  loss 
account  for  the  period  since  the  preceding  account,  or  (in 
the  case  of  the  first  account)  since  the  incorporation  of  tlie 
company,  made  up  to  a  date  not  more  than  six  months 
before  such  meeting. 

107.  A  balance-sheet  shall  be  made  out  in  every  year  and 
laid  before  the  company  in  general  meeting,  made  up  to  a 
date  not  more  than  six  months  before  such  meeting.  The 
balance-sheet  shall  be  accompanied  by  a  report  of  the 
<li rectors  as  to  the  state  of  the  company's  affairs,  and  the 
amount  which  they  recommend  to  be  paid  by  way  of  divi- 
dend, and  the  amount,  if  any,  which  they  propose  to  cany 
to  a  reserve  fund. 

108.  A  copy  of  such  balance-sheet  and  report  shall  seven 
days  previously  to  the  meeting  be  sent  to  the  persons 
entitled  to  receive  notices  of  general  meetings  in  the  manner 
in  which  notices  are  to  be  given  hereunder. 

Audit. 

109.  Auditors  shall  be  appointed  and  their  duties  regu- 
lated in  accordance  with  The  Companies  Act,  1900,  ss.  21, 
22,  and  23,  or  any  statutory  modification  thereof  for  the 
time  being  in  force. 


Appendix  B.— Revised  Tabu    A.  273 

Notices. 

L10.  A  notice  may  be  given  by  the  company  to  any 
member  either  personally  or  by  sending  it  throngh  the 
post  in  a  prepaid  letter  addressed  to  such  member  at  his 
registered  address,  or  (if  he  has  no  registered  address  in 
the  United  Kingdom)  at  the  address,  if  any,  within  the 
United  Kingdom  supplied  by  him  to  the  company  for  the 
giving  of  notices  to  him. 

111.  [f  a  member  has  no  registered  address  in  the 
United  Kingdom,  and  has  not  supplied  to  the  company  an 
address  within  the  United  Kingdom  for  the  giving  of 
notices  to  him,  a  notice  addressed  to  him,  and  advertised 
in  a  newspaper  circulating  in  the  neighbourhood  of  the 
registered  office  of  the  company,  shall  be  deemed  to  be 
duly  given  to  him  on  the  day  on  which  the  advertisement 
appears. 

1 12.  A  notice  may  be  given  by  the  company  to  the  joint 
holders  of  a  share  by  giving  the  notice  to  the  joint  holder 
named  first  in  the  register  in  respect  of  the  share. 

11:;.  A  notice  may  be  given  by  the  company  to  the 
persons  entitled  to  a  share  in  consequence  of  the  death  or 
bankruptcy  of  a  member  by  sending  it  through  the  post 
in  a  prepaid  letter  addressed  to  them  by  name,  or  by  the 
title  of  representatives  of  the  deceased,  or  trustee  of  the 
bankrupt,  or  by  any  like  description,  at  the  address,  if  any, 
in  the  United  Kingdom  supplied  for  the  purpose  by  the 
persons  claiming  to  be  so  entitled,  or  (until  such  an  address 
has  been  so  supplied)  by  giving  the  notice  in  any  manner 
in  which  the  same  might  have  been  given  if  the  death  or 
bankruptcy  had  not  occurred. 

111.  Notice  of  every  general  meeting  shall  be  given  in 
some  manner  hereinbefore  authorized  to  (a)  every  member 
of  the  company  (including  bearers  of  share  warrants), 
except  those  members  who  (having  no  registered  address 
within  the  United  Kingdom)  have  not  supplied  to  the 
company  an  address  within  the  United  Kingdom  for  the 

CL.  T 
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giving  of  notices  to  them. ;  and  also  to  (l>)  every  person 
entitled  to  a  share  in  consequence  of  the  death  or  bankruptcy 
of  a  member,  who,  but  for  his  death  or  bankruptcy,  would 
be  entitled  to  receive  notice  of  the  meeting.  No  other 
persons  shall  be  entitled  to  receive  notices  of  general 
meetings. 

115.  Any  notice,  if  given  by  post,  shall  be  deemed  to 
have  been  served  at  the  time  when  the  letter  containing 
the  same  is  put  into  the  post-office  ;  and  in  proving  the 
giving  of  the  notice  it  shall  be  sufficient  to  prove  that 
the  letter  containing  the  notice  was  properly  addressed  and 
put  into  the  post-office. 
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Prospectus  and  Allotment. 

1. — (1)  A  company  which  does  not  issue  a  prospectus  A.D.  1907. 
on  or  with  reference  to  its  formation  shall  not  allot  any  0bli„a_ 
of  its  shares  or  debentures  unless  before  the  first  allot-  tioil< "''. 
ment  of  cither  shares  or  debentures  there  has  been  filed  wherein 
with  the  registrar  a  statement  in   lieu  of  prospectus,  pr?BPe^"s 
signed  by  every  person  who   is   named    therein   as  a 
director  or  proposed   director  of  the   company  or  by 
his  agent  authorized  in  writing,  in  the  form  and  con- 
taining  the   particulars  set  out  in   the   First  Schedule 
to  this  Act. 

(2)  Ss.   2,  6,  and   11   of   the  Companies  Act,   1900,63*64 
as  amended   by  this  Act.  shall   apply  to  companies  which     u 
do  not  issue  a  prospectus  inviting  public  subscription  of 
their  Bhares,  subject  to  the  modifications  set  out  in  the 
Second  Schedule  to  this  Act. 

-(3)  In  the  case  of  the  first  allotment  of  share  capital 
payable  in  cash  of  a  company  which  docs  not  issue  any 
invitation  to  the  public  to  subscribe  for  its  shares,  no 
allotment  shall  be  mad''  unless  the  minimum  subscription 
(that  is  to  say)  : — 

(a)  the  amount  (if  any)  fixed  by  the  Memorandum 
or  Articles  of  Association,  and  named  in  the 
statement  in  lieu  of  prospectus  as  the  minimum 
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A.D.  1907.  subscription    upon   which    the    directors    may 

proceed  to  allotment ;  or 
(b)  if   no  amount  is  so  fixed   and   named,  then  the 
whole  amount  of  the  share  capital  other  than 
that  issued  or  agreed  to  be  issued  as  fully  or 
partly  paid  up  otherwise  than  in  cash), 

has  been  subscribed  and  an  amount  not  less  than  5  per 
cent,  of  the  nominal  amount  of  each  share  payable  in 
cash  has  been  paid  to  and  received  by  the  company. 

(4)  S.  5  of  the  Companies  Act,  1900,  shall  apply  as 
if  the  foregoing  provisions  of  this  section  were  included 
amongst  the  foregoing  provisions  of  that  Act  mentioned 
in  the  said  s.  5. 

(5)  This  section  shall  not  apply  to  private  companies 
as  defined  by  this  Act,  or  to  any  company  which  has 
allotted  any  shares  or  debentures  before  the  commence- 
ment of  this  Act. 

Amend-  2. — (1)  The  following  subsection  shall  be  substituted 

63e&6°4       for  subs-  1  of  s.  10  of  the  Companies  Act,  11)00  :— 

Vict.  c.  48       "(1)  Every  prospectus  issued  by  or  on  behalf  of  a 

company,  or  by  or  on  behalf  of  any  person  who  is  or 

has  been  engaged  or  interested  in  the  formation  of  the 

company,  must  state — 

"  (a)  the  contents  of  the  Memorandum  of  Association, 
with  the  names,  descriptions,  and  addresses 
of  the  signatories,  and  the  number  of  shams 
subscribed  for  by  them  respectively  ;  and  the 
number  of  founders  or  management  or  de- 
ferred shares,  if  any,  and  the  nature  and 
extent  of  the  interest  of  the  holders  in  the 
property  and  profits  of  the  company  ;  and 

"  (b)  the  number  of  shares,  if  any,  fixed  by  the  Articles 
of  Association  as  the  qualification  of  a  director, 
and  any  provision  in  the  Articles  of  Association 
as  to  the  remuneration  of  the  directors  ;  and 
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"(c)  the    names,  descriptions,  and   addresses  of   the  .\.n.  L907 
directors  or  proposed  directors  ;  and 

the  minimum  subscription  on  which  the  direc- 
tors may  proceed  to  allotment,  and  the  amount 
payable  on  application  and  allotment  on  each 
share  ;  and  in  the  case  of  a  second  or  sub- 
sequent offer  of  shares  the  amount  offered 
for  subscription  on  each  previous  allotment 
made  within  the  two  preceding  years,  and  the 
amount  actually  allotted  ;  and  the  amount,  if 
any,  paid  on  such  shares  ;  and 

the  number  and  amount  of  shares  and  deben- 
tures which  within  the  two  preceding  years 
have  been  issued,  or  agreed  to  be  issued,  as 
fully  or  partly  paid  up  otherwise  than  in  cash. 
and  in  the  latter  case  the  extent  to  which 
they  are  so  paid  up,  and  in  either  case  the 
consideration  for  which  such  shares  or  deben- 
tures have  been  issued  or  are  proposed  or 
intended  to  be  issued  ;  and 

"l  f)  the  names  and  addresses  of  the  vendors  of  any 
property  purchased  or  acquired  by  the  com- 
pany, or  proposed  so  to  be  purchased  or 
acquired,  which  is  to  be  paid  for  wholly  or 
partly  out  of  the  proceeds  of  the  issue  offered 
for  subscription  by  the  prospectus,  or  the 
purchase  or  acquisition  of  which  has  not  been 
completed  at  the  date  of  publication  of  the 
prospectus,  and  the  amount  payable  in  cash, 
shares,  or  debentures  to  the  vendor,  and. 
where  there  is  more  than  one  separate  vendor, 
or  the  company  is  a  sub-purchaser, the  amount 
so  payable  to  each  vendor  ;  provided  that, 
where  the  vendors  or  any  of  them  are  a  firm, 
the  members  of  the  firm  shall  not  be  treated 
as  separate  vendors  ;  and 
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A.d.  1907.  "(g)  the  amount  (if  any)  paid  or  payable  as  purchase 
money  in  cash,  shares,  or  debentures  of  any 
such  property  as  aforesaid,  specifying  the 
amount  (if  any)  payable  for  goodwill ;  and 

"  (Ji)  the  amount  (if  any)  paid  within  the  two  pre- 
ceding years  or  payable  as  commission  for 
subscribing  or  agreeing  to  subscribe,  or  pro- 
curing or  agreeing  to  prcoure  subscriptions, 
for  any  shares  in,  or  debentures  of,  the  com- 
pany, or  the  rate  of  any  such  commission  ; 
provided  that  it  shall  not  be  necessary  to  state 
the  commission  payable  to  snb-underwriters  ; 
and 

"  (/)  the  amount  or  estimated  amount  of  preliminary 
expenses  ;  and 

"  (j)  the  amount  paid  within  the  two  preceding  yesrs 
or  intended  to  be  paid  to  any  promoter  and 
the  consideration  for  any  such  payment ;  and 

"  (/•)  the  dates  of  and  parties  to  every  material 
contract,  and  a  reasonable  time  and  place 
at  which  any  material  contract  or  a  copy 
thereof  may  be  inspected  :  Provided  that  this 
requirement  shall  not  apply  to  a  contract 
entered  into  in  the  ordinary  course  of  the 
business  carried  on  or  intended  to  be  carried 
on  by  the  company,  or  to  any  contract  entered 
into  more  than  two  years  before  the  date  of 
publication  of  the  prospectus  ;  and 

"  (/)  the  names  and  addresses  of  the  auditors  (if  any) 
of  the  company  ;  and 

"  (m)  full  particulars  of  the  nature  and  extent  of 
the  interest  (if  any)  of  every  director  in  the 
promotion  of,  or  in  the  property  proposed  to 
be  acquired  by,  the  company,  or,  where  the 
interest  of   such  a  director  consists  in  bein£ 
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a   partner  in  a  lirm,  the  nature  and   extent  a.d.  1907. 
of  the  interest  of  the  firm,  with  a  statement 
of  all  sums  paid  or  agreed  to  be  paid  to  him 
or  to  the  firm  in  cash  or  shares  or  otherwise 
l»y    any    person    either    to    induce    him    to 
become,  or  to  qualify  him  as,  a  director,  or 
otherwise  for  services  rendered  by  him  or  by 
the  firm  in  connection  with  the  promotion  or 
formation  of  the  company  ;  and 
4i  (n)  where  the  company  is  a  company  having  shares 
of  more  than  one  class,  the  right  of  voting 
at  meetings  of  the  company  conferred  by  the 
several  classes  of  shares  respectively." 
(2)  The  said    section  of  the   Companies  Act,  1900, 
shall  not  apply  to  a  circular  or  notice  inviting  existing 
members  or  debenture  holders  of  the  company  to  sub- 
scribe for  shares  or  debentures  of  the  company,  whether 
with  or  without  the  right  to  renounce  in  favour  of  other 
persons,  and  accordingly,  in  subs.  4  of  that  section,  for 
the   words  "  for   further  shares   or   debentures "  there 
Bhall  be  substituted  the  words  "for  shares  or  debentures 
of  the  company,  whether  with  or  without  the  right  to 
renounce  in  favour  of  other  persons." 

3.  If  a  prospectus  is  issued  without  a  copy  thereof  Penalty 
being  filed  for  registration  as  required  by  s.  9  of  the  {"rli1]:l!'lur^ 
Companies  Act,  ]',)00,  the  company  and  every  person  spectus. 
who  is  knowingly  a  party  to  the  issue  of  the  prospectus 

shall  on  conviction  be  liable  to  a  fine  not  exceeding  £5 
for  every  day  from  the  date  of  the  issue  of  the  prospectus 
until  a  copy  thereof  is  so  filed. 

4.  The  following  provision  shall    be  substituted  for  Simul- 
subs.  i  of  s.  6  of  the  Companies  Act,  1900  :—  Stoand 

"  (0  Nothing  in  this  section  shall  prevent  the  simul-  allotment 

OX  8n&T6S 

baneous  oiler  for  subscription  or  allotment  of  any  share  and 
and  debentures,  or  the  receipt  of  any  money  payable  on  Ventures. 

application  for  debentures." 
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54  & 

Vict. 
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5. — (1)  Every  company  shall  within  two  months  after 
the  allotment  of  any  of  its  shares,  debentures,  or  deben- 
ture stock,  and  within  two  months  after  the  registration 
of  the  transfer  of  any  such  shares,  debentures,  or  deben- 
ture stock,  complete  and  have  ready  for  delivery  the 
certificates  of  all  shares,  the  debentures,  and  the  cer- 
tificates of  all  debenture  stock  allotted  or  transferred, 
unless  the  conditions  of  issue  of  the  shares,  debentures, 
or  debenture  stock  otherwise  provide. 

(2)  If  default  is  made  in  complying-  with  the  require- 
ments of  this  section,  the  company,  and  every  director, 
manager,  secretary,  and  other  officer  of  the  company 
who  is  knowingly  a  party  to  the  default,  shall  on  con- 
viction be  liable  to  a  fine  not  exceeding  £5  for  every 
day  during  which  the  default  continues. 

6. — (1)  Where  such  a  contract  as  is  mentioned  in 
paragraph  (h)  of  subs.  (1)  of  s.  7  of  the  Companies 
Act,  1900,  is  not  reduced  to  writing,  the  company  shall 
within  the  time  limited  in  the  said  section  file  with 
the  registrar  the  prescribed  particulars  of  the  contract 
stamped  with  the  same  stamp  duty  as  would  have  been 
payable  if  the  contract  had  been  reduced  to  writing. 

(2)  Such  particulars  shall  be  deemed  to  be  an  instru- 
ment within  the  meaning  of  the  Stamp  Act,  1891,  and 
the  registrar  may,  as  a  condition  of  filing  the  particulars, 
require  that  the  duty  payable  thereon  be  adjudicated 
under  s.  12  of  that  Act. 

(3)  The  provisions  of  s.  7  of  the  Companies  Act, 
1900,  imposing  penalties  for  default  shall  apply  as  if 
the  requirements  of  this  section  Avere  a  requirement 
contained  in  that  section. 

(4)  If  default  has  been  made  in  filing  with  the  registrar 
within  the  time  limited  by  s.  7  of  the  Companies  Act, 
1900,  any  document  required  to  be  filed  by  that  section 
or  this  section,  the  company,  or  any  person  liable  for 
the  default,  may  apply  to  the  court  for  relief,  and  the 
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court,  if  satisfied  that  the  omission  to  file  the  document  A.D.  L907. 
was  accidental  or  due  to  inadvertence  or  that  it  is  just 
and  equitable  to  grant  relief,  may  make  an  order  extend- 
ing the  time  for  the  filing  of   the  document   for  such 
period  as  the  court  may  think  proper. 

Ism  b  of  Shares  at  a  Discount  and  Payment 

OF    <  'oM  MISSION. 

7.  The  total   amount   of   the  sums   paid    by  way  of  Stab 
commission    in    respect  of   any  shares  or  debentures  or  musion™" 
allowed  by  way  of  discount  in  respect  of  any  debentures  :u,li  dis- 
shall  be  stated  in  the  summary  made  under  s.  26  of  the 
Companies  Act,  L862,  next  after  the  payment  of  the  com-  2.r»  &  ^ 

ion  or  the  allowance  of  the  discount,  aud  the  total       fc  c"  8y* 
amount   thereof,  or  so  much  thereof   as   has  not   been 
written  oil',  shall   he  stated  in  every  balance  sheet  until 
the  whole  amount  thereof  has  been  written  off. 

8. — (1)  For   removing  doubts    it   is  hereby  declared  Amend- 
that   a  vendor   to,  promoter   of,  or   other   person  who  63  &  64 
receives  payment  in  money  or  shares  from,  a  company  Vi',t-  ■'■  ,s 
has,  and    always  has  had,  power  to  apply  any  part  of 
the   money  or  shares   so    received   in  payment  of   any 
commission,    the    payment  of    which,  if    made   directly 
by  the  company,  would  have  been  legal   under  s.  8  of 
the  <  ompanies  Act,  l'.ioo. 

(2)  The  said  section  shall  apply  in  cases  where  the 
shares  are  not  offered  to  the  public  for  subscription  ;  pro- 
vided that  the  payment  of  the  commission  is  authorised 
by  the  Articles  of  Association  of  the  company,  and  that 
the  amount  or  rate  paid  or  agreed  to  be  paid  as  com- 
mission is  disclosed  in  the  statement  in  lieu  of  prospectus 
or  in  a  statement  in  the  prescribed  form  verified  in  like 
manner  as  a  statement  in  lieu  of  prospectus  and  filed 
with  the  registrar,  and,  where  a  circular  or  notice,  not 
being  a  prospectus,  inviting  subscriptions  for  the  shares 
is  issued,  also  disclosed  in  that  circular  or  notice. 
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Payment  of  Interest  out  of  Capital. 

9.  Where  any  shares  of  a  company  are  issued  for  the 
purpose  of  raising  money  to  defray  the  expenses  of  the 
construction  of  any  works  or  buildings  or  the  provision 
of  any  plant  which  cannot  be  made  profitable  for  a 
lengthened  period,  the  company  may  pay  interest  on 
so  much  of  such  share  capital  as  is  for  the  time  being 
paid  up  for  the  period  and  subject  to  the  conditions  and 
restrictions  in  this  section  mentioned,  and  may  charge 
the  same  to  capital  as  part  of  the  cost  of  construction 
of  the  work,  building,  or  plant  : 

Provided  that — 

(1)  No   such   payment   shall   be  made   unless   the 

same  is  authorised  by  the  company's  articles 
of  association  or  by  special  resolution  of  the 
company  : 

(2)  No  such  payment,  whether  authorised  by  the 

Articles  of  Association  or  by  special  resolution, 
shall  be  made  without  the  previous  sanction 
of  the  Board  of  Trade  : 

(3)  Before  sanctioning  any  such  payment  the  Board 

of  Trade  may,  at  the  expense  of  the  company, 
appoint  a  person  to  inquire  and  report  to 
them  as  to  the  circumstances  of  the  case,  and 
may,  before  making  the  appointment,  require 
the  company  to  give  security  for  payment 
of  the  costs  of  the  inquiry  : 

I  I  i  The  payment  shall  be  made  only  for  such  period 
as  may  be  determined  by  the  Board  of  Trade  ; 
and  such  period  shall  in  no  case  extend 
beyond  the  close  of  the  half  year  next  after 
the  half  year  during  which  the  works  or 
buildings  have  been  actually  completed  or 
the  plant  provided  : 
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(.'.)  The  rate  of   interest  shall    in   no  case   exceed  A. D.  vm:. 

I   per  cent,  per  annum  or  such  lower   rate 

as  may  for  the  time  being  be  prescribed  by 

Order  in  Council  : 
(G)  The  payment  of  such  interest  shall  not  operati 

as  a  reduction  of  the  amount  paid  up  on  the 

shares  in  respect  of  which  it  is  paid  : 

(7)  The  accounts  of   the  company  shall  show  the 

capital  (Hi  which,  and  the  rate  at  which, 
interest  has  been  paid  out  of  capital  during 
the  period  to  which  the  accounts  relate  : 

(8)  Nothing  in  this  section  shall  affect  any  company 

to  which  the  Indian  Railways  Act,  181H,  as  57  4  -> 
amended  by  any  subsequent  enactment,  applies. 

Mortgages  and  (  Ihabges. 

10. — (1)  Every  mortgage  or  charge  created  by  a  Amcnd- 
company  after  the  commencement  of  this  Act  and  being;  '.",'"t  '.',' 
cither —  Vict.  c.  48, 

(id  a  mortgage  or  charge  for  the  purpose  of  securing  u>  T,^- 
any  issue  of  debentures  ;  or  tration  of 

"  niorl  j 

(b)  a  mortgage  or  charge  on  uncalled  capital  of  the  ani1 

chare 

company  ;  or 

(/■)  a  mortgage  or  charge  created  or  evidenced  by  an 
instrument  which,  if  executed  by  an  individual, 
would  require  registration  as  a  bill  of  sale  ;  or 

(<l)  a  mortgage  or  charge  on  any  land,  wherever 
situate,  or  any  interesl  therein  ;  or 

(c)  a  mortgage  or  charge  on  any  book  debts  of  the 

company  ;  or 

(/)  a  floating  charge  on  the  undertaking  or  property 

of  the  company, 

shall,  so  far  as  any  security  OD  the  company's  property 
or  undertaking  is  thereby  conferred,  be  void  against  the 
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a.d.  1907  liquidator  and  any  creditor  of  the  company,  unless  the 
prescribed  particulars  of  the  mortgage  or  charge,  together 
with  the  instrument  (if  any)  by  which  the  mortgage  or 
charge  is  created  or  evidenced,  are  delivered  to  or 
received  by  the  registrar  for  registration  in  manner 
required  by  this  Act  within  twenty-one  days  after  the 
date  of  its  creation,  but  without  prejudice  to  any  con- 
tract or  obligation  for  repayment  of  the  money  thereby 
secured,  and  where  a  mortgage  or  charge  becomes  void 
under  this  section  the  money  secured  thereby  shall 
immediately  become  payable  : 

Provided  that — 

(i)  In  the  case  of  a  mortgage  or  charge  created 
out  of  the  United  Kingdom  comprising 
solely  property  situate  outside  the  United 
Kingdom,  the  delivery  to  and  the  receipt 
by  the  registrar  of  a  copy  of  the  instrument 
by  which  the  mortgage  or  charge  is  created 
or  evidenced,  verified  in  the  prescribed 
manner,  shall  have  the  same  effect  for  the 
purposes  of  this  section  as  the  delivery  and 
receipt  of  the  instrument  itself,  and  twenty- 
one  days  after  the  date  on  which  the  instru- 
ment or  copy  could,  in  due  course  of  post, 
and  if  despatched  with  due  diligence,  have 
been  received  in  the  United  Kingdom,  shall 
be  substituted  for  twenty-one  days  after  the 
date  of  the  creation  of  the  mortgage  or 
charge,  as  the  time  within  which  the  par- 
ticulars and  instrument  or  copy  are  to  be 
delivered  to  the  registrar  ;  and 

(ii)  where  the  mortgage  or  charge  is  created  in  the 
United  Kingdom  but  comprises  property 
outside  the  United  Kingdom,  the  instru- 
ment creating  or  purporting  to  create  such 
mortgage  or  charge  may  be  sent  for  regis- 
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tration   notwithstanding  that  further  pro-  A.D 
ceedinga   may   be  necessary  to  make  such 
mortgage  or  charge  valid  or  effectual  accord- 
ing to  the  law  of  the  country  in  which  such 
property  is  situate  ;  and 
(iii)  where  a  negotiable  instrument  has  been  given 
to  secure   the  payment  of   any  book  debts 
of  a  company,  the  deposit  of  the  instrument 
for  the  purpose  of  securing  an  advance  to 
the  company,  shall  not,  for  the  purposes  of 
this  section,  be    treated   as  a  mortgage  or 
charge  on  those  book  debts  ; 
(iv)  the  holding  of  debentures  entitling  the  holder 
to  a  charge  on   land   shall   not  be  deemed 
to  be  an  interest  in  land. 
1 2  i  The   registrar   shall   keep,  with   respect   to   each 
company,  a  register  in  the  prescribed  form  of  all  such 
mortgages  and    charges  created   by  the  company  after 
the   commencement  of    this    Act,  and   requiring   regis- 
tration under  this  section,  and  shall,  on  payment  of  the 
prescribed   fee,  enter    in    the    register,  with    respect   to 
every  such  mortgage  or  charge,  the  date  of  creation, 
the  amount  secured  by  it,  short  particulars  of  the  pro- 
perly   mortgaged   or   charged,   and   the   names   of    the 
mortgagees  or  persons  entitled  to  the  charge. 

(3)  Where  a  scries  of  debentures  containing,  or 
giving  by  reference  to  any  other  instrument,  any  charge 
to  the  benefit  of  which  the  debenture  holders  of  that 
series  are  entitled  pari  passu  is  created  by  a  company, 
it  shall  be  sufficient  if  there  are  delivered  to  or  received 
by  the  registrar  within  twenty-one  days  after  the  execu- 
tion of  the  deed  containing  the  charge  or,  if  there  is  no 
such  deed,  after  the  first  issue  of  any  debentures  of  the 
series  the  following  particulars  : — 

(a)  the   total  amount  secured   by  the  whole  series  ; 
and 
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A.D.  mo?.      (],)  the  dates  of  the  resolutions  authorising  the  issue 

of   the   series   and   the   date    of   the   covering 

deed,  if  any,  by  which  the  security  is  created 

or  defined  ;  and 

(V)  a   general  description  of    the   property  charged  ; 

and. 
(d)  the  names  of  the  trustees,  if  any,  for  the  deben- 
ture holders  : 
together  with  the  deed  containing  the  charge,  or,  if 
there  is  no  such  deed,  one  of  the  debentures  of  the 
series,  and  the  registrar  shall,  on  payment  of  the  pre- 
scribed fee,  enter  such  particulars  in  the  register  : 

Provided  that,  where  more  than  one  issue  is  made 
of  debentures  in  the  series,  there  shall  be  sent  to  the 
registrar  for  entry  on  the  register  particulars  of  the 
date  and  amount  of  each  issue,  but  an  omission  to  do 
this  shall  not  affect  the  validity  of  the  debentures  issued. 
(4)  Where  any  commission,  allowance,  or  discount 
has  been  paid  or  made,  either  directly  or  indirectly  by 
the  company  to  any  person  in  consideration  of  his  sub- 
scribing or  agreeing  to  subscribe,  whether  absolutely  or 
conditionally,  for  any  debentures  of  the  company,  or 
procuring  or  agreeing  to  procure  subscriptions,  whether 
absolute  or  conditional,  for  any  such  debentures,  the 
particulars  required  for  registration  under  this  section 
shall  include  particulars  as  to  the  amount  or  rate  per 
cent,  of  the  commission,  discount,  or  allowance  so  paid 
or  made,  but  an  omission  to  do  this  shall  not  affect  the 
validity  of  the  debentures  issued  : 

Provided  that  the  deposit  of  any  debentures  as  security 
for  any  debt  of  the  company  shall  not,  for  the  purposes 
of  this  provision,  be  treated  as  the  issue  of  the  debentures 
at  a  discount. 

(5)  The  registrar  shall  give  a  certificate  under  his 
hand  of  the  registration  of  any  mortgage  or  charge 
registered    in'  pursuance   of    this   section,   stating    the 
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amount  thereby  secured  (which  certificate  shall  be  con-  \.i>.  L907, 
elusive  evidence  that  the  requirements  of  this  section  as 
to  registration  have  been  complied  with),  and  the  com- 
pany shall  cause  a  copy  of  the  certificate  so  given  to  In- 
endorsed  on  every  debenture  or  certificate  of  debenture 
stock  which  is  issued  by  the  company,  and  the  payment 
of  which  is  secured  by  the  mortgage  or  charge  bo 
registered  : 

Provided  that  nothing  in  this  subsection  shall  be 
construed  as  requiring  a  company  to  cause  a  certificate 
of  registration  of  any  mortgage  or  charge  given  under 
this  section  to  be  endorsed  on  any  debenture  or  certi- 
ficate of  debenture  stock  which  has  been  issued  by  the 
company  before  the  mortgage  or  charge  was  created. 

(6)  It  shall  be  the  duty  of  the  company  to  send  to 
the  registrar  for  registration  the  particulars  of  every 
mortgage  or  charge  created  by  the  company  and  of  the 
issues  of  debentures  of  a  series  and  requiring  regis- 
tration under  this  section,  but  registration  of  any  such 
mortgage  or  charge  may  be  effected  on  the  application 
of  any  person  interested  therein,  and,  if  the  company 
fail  to  comply  with  the  requirements  of  this  subsection, 
then,  unless  the  registration  lias  been  effected  on  the 
application  of  some  other  person,  the  company,  and 
every  director,  manage!',  secretary,  or  other  person  who 
is  knowingly  a  party  to  the  default,  shall  on  conviction 
be  liable  to  a  fine  uot  exceeding  £.">0  for  every  day 
during  which  the  default  continues. 

Where  the  registration  is  effected  on  the  application 
of  some  person  other  than  the  company,  that  person 
shall  be  entitled  to  recover  from  the  company  the 
amount  of  any  fees  properly  paid  by  him  to  the 
registrar  on  the  registration. 

(7)  The  register  kept,  in  pursuance  of  this  Bection, 
of   the   mortgages  and   charges  of    each  company  shall 
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Registra- 
tion  of 
enforce- 
ment of 
security. 


Registra- 
tion of 
secured  ' 
debts. 


.  be  open  to  inspection  by  any  person  on  payment  of  the 
prescribed  fee,  not  exceeding  Is.  for  each  inspection. 

( 8 )  Every  company  shall  cause  a  copy  of  every 
instrument  creating  any  mortgage  or  charge  requiring 
registration  under  this  section  to  be  kept  at  the  regis- 
tered office  of  the  company,  and  to  be  open  to  inspection 
by  the  members  and  creditors  of  the  company  in  like 
manner  as  the  register  of  mortgages  under  s.  43  of  the 
Companies  Act,  18G2,  and  the  provisions  of  that  section 
(including  the  penal  provisions  thereof)  shall  apply  ac- 
cordingly :  Provided  that,  in  the  case  of  a  series  of 
uniform  debentures,  a  copy  of  one  such  debenture  shall 
be  sufficient. 

(«JJ  S.  14  of  the  Companies  Act,  1000,  is  hereby 
repealed. 

11. — (1)  If  any  person  obtains  an  order  for  the 
appointment  of  a  receiver  or  manager  of  the  property 
of  a  company,  or  appoints  such  a  receiver  or  manager 
under  any  powers  contained  in  any  instrument,  he  shall, 
■within  seven  days  from  the  date  of  the  order  or  of  the 
appointment  under  the  powers  contained  in  the  instru- 
ment, give  notice  of  the  fact  to  the  registrar,  and  the 
registrar  shall,  on  payment  of  the  prescribed  fee,  enter 
the  fact  on  the  register  of  mortgages  and  charges. 

(2)  Where,  at  the  commencement  of  this  Act,  any 
such  receiver  or  manager  is  acting  under  an  order  or 
appointment  made  before  the  commencement  of  this 
Act,  the  notice  shall  be  given  within  seven  days  after 
the  commencement  of  this  Act. 

I  3)  If  any  person  makes  default  in  complying  with 
the  requirements  of  this  section  he  shall  on  conviction 
be  liable  to  a  fine  not  exceeding  £5  for  every  day  during 
which  the  default  continues. 

12. — (1)  It  shall  be  the  duty  of  a  company  within 
three  months  after  the  commencement  of  this  Act  to 
send  to  the  registrar  for  registration  a  statement  of  the 
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total  amount  outstanding  at  the  commencement  of  this  a.d.  i'jo:. 

Act  of  the  debts  of  the  company  secured  by  moil  ;ited 

or  charges  created   before  the   commencement  of   this  '" :l;  ■ 

11  i  •  ill"1  •';uii|:irv 

Act,  which  under  the  provisions  of  this  Act  would  nave  L901. 

required  registration  had  they  been  created  after  the 
commencement  of  this  Act,  except  those  already  re- 
quired to  be  registered  under  s.  14  of  the  Companies 
Act,  l'JOO,  and  the  registrar  shall,  on  payment  of  the 
prescribed  fee,  enter  those  particulars  on  the  register 
of  mortgages  and  charges  : 

Provided  that  the  neglect  of  the  company  to  comply 
with  the  provisions  of  this  sub-section  shall  not  prejudice 
the  rights  under  any  such  mortgage  or  charge  of  any 
person  in  whose  favour  the  mortgage  or  charge  was 
made. 

(2)  If  the  company  fail  to  comply  with  the  require- 
ments of  this  section,  the  company,  and  every  director, 
manager,  secretary,  or  other  person  who  is  knowingly 
a  party  to  the  default,  shall  on  conviction  be  liable  to 
a  fine  not  exceeding  £50  for  every  day  during  which  the 
default  continues. 

13.  Where  a  company  is  being  wound  up,  a  floating  Effect  of 
charge  on  the  undertaking  or  property  of  the  company  charge? 
created  within  three  months  of   the  commencement  of 

the  winding  up  shall,  unless  it  is  proved  that  the  com- 
pany immediately  after  the  creation  of  the  charge  was 
solvent,  be  invalid,  except  to  the  amount  of  any  cash 
jiaid  to  the  company  at  the  time  of  or  subsequently  to 
the  creation  of,  and  in  consideration  for,  the  charge, 
'"-ether  with  interest  on  that  amount  at  the  rate  of 
5  per  cent,  per  annum. 

14.  For  removing  doubts  it  is  hereby  declared  that  Perpetual 
a  condition  contained  in  any  debentures  or  in  any  deed 

for   securing    debentures,    whether   issued    or   executed 
before  or  after  the   passing  of   this  Act,  shall   not  be 
invalid  by  reason  only  that  thereby  the  debentures  are 
C.L.  U 
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a.d.  1907.  made  irredeemable  or  redeemable  only  on  the  happening 
of  a  contingency,  however  remote,  or  on  the  expiration 
of  a  period,  however  long,  any  rule  of  equity  to  the 
contrary  notwithstanding. 
Power  to  15. — (1)  Where  either  before  or  after  the  passing 
redeemed  °^  tn*s  ^ct  a  company  has  redeemed  any  debentures 
debentures  previously  issued,  the  company,  unless  the  Articles  of 
eases'  am  Association  of  the  company  or  the  conditions  of  issue 
expressly  otherwise  provide,  or  unless  the  debentures 
have  been  redeemed  in  pursuance  of  any  obligation  on 
the  company  so  to  do,  and  not  being  an  obligation 
enforceable  only  by  the  person  to  whom  the  redeemed 
debentures  were  issued,  or  his  assigns,  shall  have  power, 
and  shall  be  deemed  always  to  have  had  power,  to  keep 
the  debentures  alive  for  the  purposes  of  re-issue,  and 
where  a  company  has  purported  to  exercise  such  a  power 
the  company  shall  have  power,  and  shall  be  deemed 
always  to  have  had  power,  to  re-issue  the  debentures 
either  by  re-issuing  the  same  debentures  or  by  issuing 
other  debentures  in  their  place,  and  upon  such  a  re-issue 
the  person  entitled  to  the  debentures  shall  have,  and 
shall  be  deemed  always  to  have  had,  the  same  rights  and 
priorities  as  if  the  debentures  had  not  previously  been 
issued. 

(2)  Where  with  the  object  of  keeping  debentures  alive 
for  the  purpose  of  re-issue  they  have  either  before  or 
after  the  passing  of  this  Act  been  transferred  to  a 
nominee  of  the  company,  a  transfer  from  that  nominee 
shall  be  deemed  to  be  a  re-issue  for  the  purposes  of  this 
section. 

(3)  Where  a  company  has  either  before  or  after  the 
passing  of  this  Act  deposited  any  of  its  debentures  to 
secure  advances  from  time  to  time  on  current  account  or 
otherwise,  the  debentures  shall  not  be  deemed  to  have 
been  redeemed  by  reason  only  of  the  account  of  the 
company  having  ceased  to  be  in  debit  whilst  the  deben- 
tures remained  so  deposited. 
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(4)  The  re-issue  of  a  debenture  or  the  issue  of  another  A.D. 
debenture  in  its  place  under  this  section,  whether  made 
before  or  after  the  passing  of  this  Act,  shall  be  treated 

as  the  issue  of  a  new  debenture  for  the  purposes  of 
stamp  duty,  but  it  shall  not  be  so  treated  for  the 
purposes  of  any  provision  limiting  the  amount  or  num- 
ber of  debentures  to  be  issued  :  Provided  that  any  person 
lending  money  on  the  security  of  a  debenture  reissued 
under  this  section  which  appears  to  be  duly  stamped 
may  give  the  debenture  in  evidence  in  any  proceedings 
for  enforcing  his  security  without  payment  of  the  stamp 
duty  or  any  penalty  in  respect  thereof,  unless  he  had 
notice  or,  but  for  his  negligence,  might  have  discovered 
that  the  debenture  was  not  duly  stamped,  but  in  any 
such  case  the  company  shall  be  liable  to  pay  the  proper 
stamp  duty  and  penalty. 

(5)  Nothing  in  this  section  shall  prejudice — 

(a)  the  operation  of  any  judgment  or  order  of  a 

court  of  competent  jurisdiction  pronounced 
or  made  before  the  seventh  day  of  March 
one  thousand  nine  hundred  and  seven  as- 
between  the  parties  to  the  proceedings  in 
which  the  judgment  was  pronounced  or  the 
order  made,  and  any  appeal  from  any  such 
judgment  or  order  shall  be  decided  as  if  this- 
Act  had  not  been  passed  ;  or 

(b)  any  power  to  issue  debentures  in  the  place  of 

any  debentures  paid  off  or  otherwise  satisfied 
or  extinguished  reserved  to  a  company  by  its 
debentures  or  the  securities  for  the  same. 

16.  A  contract  with  a  company  to  take  up  and  pay  Specific 
for  any  debentures  of  the  company  may  be  enforced  by  i"rl'"rm- 
an  order  for  specific  performance.  contract  to 

17.  The  register  of  mortgages  required  bys.  43  of  the  SKS- 
Companies  Act,  1802,  shall  be  open  to  inspection  by  any  t,ires- 
person  other  than  a  creditor  or  member  of  the  company  JfX'ii'r 
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a.d.  1907.  on  payment  of  such  fee,  not  exceeding  one  shilling  for 
ofmort"-      eacn  inspection,  as  may  be  fixed  by  regulations  of  the 
gages.         company,  and  that  section  shall  apply  accordingly. 
Right  of  18. — (1)  Every  register  of  holders  of  debentures  of  a 

holders  to    company  shall,  except  when  closed  in  accordance  with 
inspect  the  tue   articles    of   the   company   during    such   period   or 

register  of  .  .    c    ■  *  °  .  .  . 

debenture    periods  (not  exceeding  in  the  whole  thirty  days  in  any 

toifaveand  year)  as  may  De  specified  in  the  articles,  be  open  to  the 

copies  of     inspection  of  the  registered  holder  of  any  such  debentures, 

'  and  of  any  holder  of  shares  in  the  company,  but  subject 

to  such  reasonable  restrictions  as  the  company  may  in 

general  meeting  impose,  so  that  at  least  two  hours  in 

each  day  are  appointed  for  inspection,  and  every  such 

holder  may  require  a  copy  of  such  register  or  any  part 

thereof  on  payment  of  sixpence  for  every  one  hundred 

words  required  to  be  copied. 

(2)  A  copy  of  any  trust  deed  for  securing  any  issue  of 
debentures  shall  be  forwarded  to  every  holder  of  any 
such  debentures  at  his  request  on  payment  in  the  case  of 
a  printed  trust  deed  of  the  sum  of  one  shilling  or  such 
less  sum  as  may  be  prescribed  by  the  company  for  such 
copy,  or,  where  the  trust  deed  has  not  been  printed,  on 
payment  of  sixpence  for  every  one  hundred  words 
required  to  be  copied. 

(3)  If  inspection  is  refused,  or  a  copy  is  refused  or  not 
forwarded,  the  company  shall  on  conviction  be  liable  to 
a  fine  not  exceeding  five  pounds,  and  to  a  further  fine 
not  exceeding  two  pounds  for  every  day  during  which 
the  refusal  continues,  and  every  director,  manager, 
secretary,  or  other  officer  of  the  company  who  knowingly 
authorises  or  permits  such  refusal  shall  incur  the  like 
liability. 

Auditors;   Balance  Sheet;   and  Eeports. 

Auditors.         19.  The  following  section  shall  be  substituted  for  s.  23 
of  the  Companies  Act,  1900  : — 
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"(1)  Every  auditor  of  the  company  Bhall  have  a  right  A.D.  1907. 
of  access  at  all  times  to  the  books  and  accounts  and 
vouchers  of  the  company,  and  shall  be  entitled  to  require 
from  the  directors  and  officers  of  the  company  such 
information  and  explanation  as  may  be  necessary  for  the 
performance  of  the  duties  of  the  auditors. 

"  (2)  The  auditors  shall  make  a  report  to  the  share- 
holders on  the  accounts  examined  by  them,  and  on  every 
balance  sheet  laid  before  the  company  in  general  meetinu 
during  their  tenure  of  oflice,  and  the  report  shall  state — 
"(a)  whether   or    not    they    have    obtained    all    the 
information  and   explanations   they   have   re- 
quired ;  and 
"  (A)  whether,    in    their   opinion,   the    balance   sheet 
referred  to  in  the  report  is  properly  drawn  up 
so  as  to  exhibit  a  true  and  correct  view  of  the 
state  of  the  company's  affairs  according  to  the 
best  of  their  information  and  the  explanations 
given  to  them,  and  as  shown  by  the  books  of 
the  company. 
"(3)  The  balance  sheet  shall  be  signed  on  behalf  of 
oard  by  two  of  the  directors  of  the  company  or,  if 
there    is  only   one  director,   by   that  director,  and  the 
auditors'  report  shall  be  attached  to  the  balance  sheet, 
or  there  shall  be  inserted  at  the  foot  of  the  balance  sheet 
a  reference  to  the  report,  and  the  reporl    shall  be  read 
■  the  company   in  general  meeting,  and  shall  be 
open  to  inspection    by   any  shareholder,  who  shall  be 
entitled  to  be  furnished  with  a  copy  of  the  balance  sheet 
and  auditor's  report  at  a  charge  aot  exceeding  sixpence 
for  every  hundred  words. 

"  (4)  A  person,  other  than  a  retiring  auditor,  shall  not 
be  capable  of  being  appointed  auditor  at  an  annual 
general  meeting  unless  notice  of  an  intention  to  nom- 
inate that  person  to  the  office  of  auditor  has  been  given 
by  a  shareholder  to  the  company  not  less  than  fourl 
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A.d.  1907.  days  before  the  annual  general  meeting,  and  the  company 
shall  send  a  copy  of  any  such  notice  to  the  retiring 
auditor,  and  shall  give  notice  thereof  to  the  shareholders, 
either  by  advertisement  or  in  any  other  mode  allowed  by 
the  articles,  not  less  than  seven  clays  before  the  anuual 
general  meeting  :  Provided  that  if,  after  a  notice  of  the 
intention  to  nominate  an  auditor  has  been  so  given,  an 
annual  general  meeting  is  called  for  a  date  fourteen  days 
or  less  after  that  notice  has  been  given,  the  notice, 
though  not  given  within  the  time  required  by  this  pro- 
vision, shall  be  deemed  to  have  been  properly  given  for 
the  purposes  thereof,  and  the  notice  to  be  sent  or  given 
by  the  company  may,  instead  of  being  sent  or  given 
within  the  time  required  by  this  provision,  be  sent  or 
given  at  the  same  time  as  the  notice  of  the  general 
annual  meeting. 

"  (5)  If  any  copy  of  a  balance  sheet  which  has  not 
been  signed  as  required  by  this  section  is  issued,  cir- 
culated, or  published,  or  if  any  copy  of  a  balance  sheet 
is  issued,  circulated,  or  published  without  either  having  a 
copy  of  the  auditor's  report  attached  thereto  or  contain- 
ing such  reference  to  that  report  as  is  required  by  this 
section,  the  company,  and  every  director,  manager, 
secretary,  or  other  officer  of  the  company  who  is 
knowingly  a  party  to  the  default,  shall  on  conviction  be 
liable  to  a  fine  not  exceeding  £50." 
Appiica-  20.  In  the  case  of  companies  registered  in  Scotland 
o0nJ°  j     the  summary  mentioned  in  s.  26  of  the  Companies  Act, 

Scotland  »    .  .  .  ,c 

of  s.  26  of    18C2,   in   addition   to   the   particulars  required    to    dj 

Vict  2<f  89  specified  by  that  section  and  by  s.  19  of  the  Companies 

and  b.  19  '  Act,  1900,  shall  also  specify  the  total  amount  of  debt 

Vict.  c.  48.  due  from  the  company  in  respect  of  all  mortgages  and 

charges,  which,  if  the  company  had  been  registered  in 

England,  would  be  required,  under  this  Act,  to  be  filed 

for  registration,  or  would  have  been  required  so  to  be 

filed  if  created  after  the  commencement  of  this  Act. 
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21.  Every  company  required  to  forward  to  the  registrar  A.D.  1907. 

a  summary  under  s.  2ii  of  the  Companies  Act,    L862,  filing  0f 

shall  include  in  that  summary  ;i  statement,  made  up  to  a""1"' 

,  •  .    t    •       i  -u    statement 

such  date  as  may  be  specified  m  the  statement,  in  the  of  affairs 

form    of   a    balance    sheet,    audited    by    the    company's  ^j™^ 

auditors,  and  containing  a  summary  of  its  capital,  its 
liabilities,  and  its  assets,  giving  such  particulars  as  will 
disclose  the  general  nature  of  such  liabilities  and  assets, 
and  how  the  values  of  the  fixed  assets  have  been  arrived 
at,  but  the  balance  sheet  need  not  include  a  statement  of 
profit  and  loss  :  Provided  that  this  section  shall  not 
apply  to  any  private  company. 

22.  (1)  The  report  which  the  directors  are  required  by  Report  by 

-.   12  of  the  Companies  Act,  1000,  to  forward  to  every  un.kr"^ 

member  of  the  company  at  least  seven  days  before  the  *;:!.  ^  64  ,„ 
i,  ,-,,  .         ,.,  •    Vict. 

date  on  which  the  statutory  meeting  of  the  company  is  s.  12. 

held   shall  contain   an  abstract  of   the   receipts  of  the 

company  on  account  of  its  capital,  whether  from  shares 

or  debentures,  and  of  the  payments  made  thereout,  up  to 

i   date  within   seven  days  of   the   date   of  the   report, 

exhibiting  under  distinctive  headings  the  receipts  of  the 

company  from  shares  and  debentures  and  other  sources, 

the  payments  made  thereout,  and  particulars  concerning 

the    balance   remaining   in    hand,   and   an   account   or 

estimate  of  the  preliminary  expenses  of  the  company. 

(2)  A  private  company  shall  not  be  required  to 
forward  or  to  file  the  report  required  under  s.  12  of  the 
Companies  Act,  1900. 

23. — (1)  Holders  of  preference  shins  and  debentures  Rights  of 
of  a  company  shall  have  the  same  right  to  receive  andBJj^6"06 
inspect    the    balance    sheets    of    the    company    and    the  holders, 
reports  of   the  auditors  and  other  reports  as  are   pos-  r^pt  :'inii 
v  -id  by  the  holders  of  ordinary  shares  in  the  company,  inspection 

(2)  This  section  shall  not  apply  to  a  private  company  &c. 
nor  to  a  company  registered  before  the  commencement 
of  this  Act. 
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A.D.   1907. 

Annual 
general 

meeting. 


Poll. 


General  Meeting,  etc. 

24. — (1)  The  following  section  shall  be  substituted 
for  s.  49  of  the  Companies  Act,  1862  : — 

"  A  general  meeting  of  every  company  shall  be  held 
once  at  least  in  every  calendar  year,  and  not  more  than 
fifteen  months  after  the  holding  of  the  last  preceding 
general  meeting,  and,  if  not  so  held,  the  company,  and 
every  director,  manager,  secretary,  and  other  officer  of 
the  company  who  is  knowingly  a  party  to  the  default, 
shall  on  conviction  be  liable  to  a  fine  not  exceeding 
£50." 

(2)  When  default  has  been  made  in  holding  a  meeting 
of  the  company  in  accordance  with  the  provisions  of  this 
section,  the  court  may  on  the  application  of  any  member 
of  the  company  call  or  direct  the  calling  of  a  general 
meeting  of  the  company. 

(3)  Any  company  which  is  a  member  of  another 
company  may,  by  minute  of  the  directors,  authorise 
any  of  its  officials  or  any  other  person  to  act  as  its 
representative  at  any  meeting  of  the  latter  company, 
and  such  representative  shall  be  entitled  to  exercise  the 
same  functions  on  behalf  of  the  company  which  he 
represents  as  if  he  had  been  an  individual  shareholder. 

25.  A  poll  may  be  demanded  at  a  meeting  of  a 
company  at  which  a  special  resolution  is  submitted  to 
be  passed  or  confirmed  under  s.  51  of  the  Companies 
Act,  18G2,  if  demanded  by  three  persons  for  the  time 
being  entitled  according  to  the  articles  of  the  company 
to  vote,  unless  the  articles  of  the  company  require  a 
demand  by  such  number  of  such  persons,  not  in  any 
case  exceeding  five,  as  may  be  specified  in  the  articles. 


Amend- 
ment of 

law  as  to 


^YINDING    UP. 

26.  The  liquidator  of   a  company  being  wound   up 
voluntarily    shall,   within    twenty -one  days    after   his 


Appendix  C— Companies  Act,  1907.      291 

appointment,   file  with  the    registrar  ;i  notice   of   his  a.d.  io*>t. 
appointment  in  the  prescribed  form,  and  if  any  liqnida-  voluntary 
tor  contravenes  this  provision  he  shall  on  conviction  be  W1" 
liable  to  a  fine  not  exceeding   65  for  every  day  during  26  \ 
which  the  contravention  continues. 

27. — (1)  Every  liquidator  appointed  by  a  company  R'gl 
in  a  voluntary  winding-up  shall,  within  seven  days  from  inavoiua- 
iiis  appointment,  send  notice  by  post  to  all  persons  who  J»Twind- 
appear  to  him  to  be  creditors  of   the  company  thai  a 
meeting  of  the  creditors  of  the  company  will   be  held 
<>n  a  date,  not  being  less  than  fourteen  days  nor  more 
than   twenty-one  days  after  his  appointment,  and   at  a 
place  and  hour  to  be  specified  in  the  notice,  and  shall 
also  advertise  notice  of  the  meeting  once  in  the  0 
and  once  at  least  in  two  local  newspapers  circulal  ing  in 
the  district  where  the  registered  office  or  principal  place 
of  business  of  the  company  was  situate. 

(2)  At  the  meeting  to  be  held  in  pursuance  of  tin 
foregoing  provisions  of  this  section  the  creditors  shall 
determine  whether  an  application  shall  be  made  to  the 
court  for  the  appointment  of  any  person  as  liquidator 
in  the  place  of  or  jointly  with  the  liquidator  appointed 
by  the  company,  or  for  the  appointment  of  a  committee 
of  inspection,  and,  if  the  creditors  so  resolve,  an  appli- 
cation may  be  madr  accordingly  to  the  court  at  any 
time,  not  later  than  fourteen  days  after  the  date  of  bhi 
meeting,  by  any  creditor  appointed  for  the  purpose  at 
the  meel  ing. 

(3)  <bi  any  such  application  the  court  may  make  an 
order  either  for  the  removal  of  the  liquidator  appointed 
by  the  company  and  for  the  appointment  of  some  other 
person  as  liquidator  or  for  the  appointment  of  Bome 
other  person  to  act  as  liquidator  jointly  with  the  liquida- 
tor appointed  by  the  company,  or  for  the  appointment 
of  a  committee  of  inspection  either  together  with  or 
without  any  such  appointment  of  a  liquidator,  or  such 
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a.D.  1907.  other  order  as,  having  regard  to  the  interests  of  the 
creditors  and  contributories  of  the  company,  may  seem 
just,  and  no  appeal  shall  lie  from  an  order  of  the  court 
upon  such  application. 

(4)  The  court  shall  make  such  order  as  to  the  costs 
of  such  application  as  it  may  think  fit,  and,  if  the  court 
should  be  of  opinion  that,  having  regard  to  the  interests 
of  the  creditors  in  the  liquidation,  there  were  reasonable 
grounds  for  the  application,  the  court  may  order  the 
costs  of  such  application  to  be  paid  out  of  the  assets 
of  the  company  notwithstanding  that  such  application 
is  dismissed  or  otherwise  disposed  of  adversely  to  the 
applicant. 

(5)  The  expression  "  Gazette "  in  this  section  means 
in  the  case  of  a  company  registered  in  England  the 
London  Gazette,  in  the  case  of  a  company  registered  in 
Scotland  the  Edinburgh  Gazette,  and  in  the  case  of  a 
company  registered  in  Ireland  the  Dublin  Gazette. 

Reckoning       28.  In  determining  whether  a  company  is  unable  to 

°fnt°rtm"    Pay  ^s  debts  ^thin  the  meaning  of  s.  80  of  the  Com- 

biiities  on    panies  Act,  1862,  the  court  shall  take  into  account  the 

windiip.*0   contingent  and  prospective  liabilities  of  the  company, 

and  any  contingent  or   prospective  creditor  shall  be  a 

creditor  entitled  to  present  a  petition  for  winding  up 

the  company  under  s.  82  of  that  Act  :   Provided  that 

the  court  shall  not  give  a   hearing  to  a   petition  for 

winding  up  the  company  by  such  a  creditor  until  such 

security  for  costs  has  been  given  as  the  court  thinks 

reasonable,  and  until  a  prima  facie  case  for  winding  up 

has  been  established  to  the  satisfaction  of  the  court. 


Winding- 
up  order 
where 
company 
has  no 
assets. 


29.  An  order  to  wind  up  a  company  shall  not  be 
refused  on  the  ground  only  that  the  assets  of  the  com- 
pany have  been  mortgaged  to  an  amount  equal  to  or 
in  excess  of  those  assets,  or  that  the  company  has  no 
assets. 
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30.  In   the  Preferential    Payments    in    Bankruptcy  A.D.  1907. 
Act,   1888,  and   the   Preferential   Payments   in   Bank-  Amend- 
rnptcy  (Inland  i  Act,  L889,  the  date  on  which  the  order  P"™4?*- 

to  wind  up  was  made  shall,  in  the  case  of  a  company  \-j,'t.  c.  63, 
ordered  to  be  wound  up  compulsorily,  be  substituted  for  ".".'',■ 
the  date  of   the  commencement  of  the  winding  up  of 

the  company  : 

Provided  that  this  provision  shall  not  apply  where  the 
order  is  made  with  respect  to  a  company  which  before 
the  date  of  the  order  had  commenced  to  be  wound  up 
voluntarily. 

31. — (1)  Where  a  company  has  been  wound  up  Dissolution 
voluntarily  and  the  return  made  by  the  liquidators  to  paDCie™" 
the  registrar  under  s.  143  of  the  Companies  Act,  18C2, 
has  been  registered  in  accordance  with  that  section,  the 
court  may,  on  the  application  of  the  liquidators  or  of 
any  other  person  who  appears  to  the  court  to  be  in- 
terested, make  an  order  deferring  the  date  at  which 
the  dissolution  of  the  company  is  to  take  effect  for  such 
time  as  to  the  court  seems  fit. 

Where  a  company  has  been  dissolved,  the  court 
may  at  any  time  within  two  years  of  the  date  of  the 
dissolution,  on  an  application  being  made  for  the  pur- 
pose by  the  liquidators  of  the  company  or  by  any  other 
person  who  appears  to  the  court  to  be  interested,  make 
an  order,  upon  such  terms  as  the  court  thinks  fit,  de- 
claring the  dissolution  to  have  been  void,  and  thereupon 
such  proceedings  may  be  taken  as  might  have  been 
taken  if  the  company  had  nut  been  dissolved. 

( 3)  It  shall  be  the  duty  of  the  person  on  w  I 
application  any  such  order  was  made,  within  seven  days 
after  the  making  of  the  order,  to  rile  with  the  registrar 
an  ollice  copy  of  the  order,  and  if  such  person  fails  to 
do  so  he  shall  be  liable  on  conviction  to  a  line  not 
ling  £5  for  every  day  during  which  the  default 
continues. 
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Directors. 


Power  of         32.  If   in   any   proceeding   against   a  director  of   a 

C>rant  relief  company  for  negligence  or  breach  of  trust  it  appears 

in  certain    ^o  a  conrt  that  the  director  is  or  may  be  liable  in  respsct 

of  the  negligence  or  breach  of  trust,  but  has  acted 

honestly  and  reasonably,  and  ought  fairly  to  be  excused 

for  the  negligence  or  breach  of  trust,  the  court  may 

relieve  him,  either  wholly  or  partly,  from  his  liability 

on  such  terms  as  the  court  may  think  proper. 

Contribu-        33.  A  person  liable  to  make  any  payment  under  the 

53& 54nder  provisions  of  the  Directors'  Liability  Act,  1890,  shall 

Vict.  c.  64.  not  be  entitled   to   recover  contribution  from  another 

person  under  s.  5  of  that  Act  if  the  person  liable  to 

make  the  payment  was,  and  such  other  person  was  not, 

guilty  of  fraudulent  misrepresentation. 

Quaiifica-        34.  The  following  provision  shall  be  substituted  for 

director        SubS'  (3)  °f  S*  3  °f  ^  ComPanieS  Act>  190°  :~ 

"  (3)  If  after  the  expiration  of  the  said  period  or 
shorter  time  any  unqualified  person  acts  as  a  director 
of  the  company  he  shall  be  liable  on  conviction  to  a 
fine  not  exceeding  £o  for  every  day  between  the  expira- 
tion of  the  said  period  or  shorter  time  and  the  last  day 
on  which  it  is  proved  that  he  acted  as  a  director." 

Bequirements  as  to  Companies  established 
outside  the  united  kingdom. 

Require-         35. — (1)  Every  company  incorporated    outside   the 

menta  as  to  United  Kingdom  which  at  the  commencement  of  this 

estab-         Act  has  a  place  of  business  in  the  United  Kingdom,  and 

outside  th    evei7  sucu  company  which  after  the  commencement  of 

United        this  Act  establishes  such  a  place  of  business  within  the 

Kingdom.    Tjnifced  Kingdom,  shall  within  three  months  from  the 

commencement  of  this  Act  or  within  one  month  from 

the  establishment  of  such  place  of  business,  as  the  case 

may  be,  file  with  the  registrar — 
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(a)  a  certified  copy  of  the  charter,  statutes,  or  memo-  A..D.  1907. 
random    and   articles    of  association,   of    the 
company,  or  other  instrument  constituting  or 
defining  the  constitution  of  the  company,  and, 

if  the  instrument  is  not  written  in  the  English 
language,  a  certified  translation  thereof; 

(/;)  a  list  of  the  directors  of  the  company ; 

(')  the  names  and  addresses  of  some  one  or  more  per- 
sons resident  in  the  United  Kingdom  authorised 
to  accept  on  behalf  of  the  company  service  of 
process  and  any  notices  required  to  be  served 
on  the  company ; 

and,  in  the  event  of  any  alteration  being  made  in  any 
such  instrument  or  in  the  directors  or  in  the  names  or 
addresses  of  any  such  persons  as  aforesaid,  the  company 
shall  file  with  the  registrar  a  notice  of  the  alteration 
within  such  time  as  may  be  prescribed. 

(2)  Any  process  or  notice  required  to  be  served  on  the 
company  shall  be  sufficiently  served  if  addressed  to  any 
person  whose  name  has  been  so  filed  as  aforesaid  and 
left  at  or  sent  by  post  to  the  address  which  has  been  so 
filed. 

(3)  Every  company  to  which  this  section  applies  shall 
in  every  year  file  with  the  registrar  such  a  statement  of 
its  affairs  as  would,  if  it  were  a  company  incorporated  in 
the  United  Kingdom  ami  having  a  capital  divided  into 
Bhares,  be  required  under  this  Act  to  be  included  in  the 
annual  summary. 

(1)  Every  company  to  which  this  section  applies,  and 
which  uses  the  word  "Limited"  as  part  of  its  name 
shall— 

(a)  in  every  prospectus  inviting  subscriptions  for  its 
shares  or  debentures  in  the  United  Kingdom 
state  the  country  in  which  the  company  is 
incorporated  ;  and 
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A.D.  1907.  (Z»)  conspicuously  exhibit  on  every  place  where  it 
carries  on  business  in  the  United  Kingdom  the 
name  of  the  company  and  the  country  in  which 
the  company  is  incorporated  ;  and 
(f)  have  the  name  of  the  company  and  of  the  country 
in  which  the  company  is  incorporated  men- 
tioned in  legible  characters  in  all  bill-heads 
and  letter  paper,  and  in  all  notices,  advertise- 
ments, and  other  official  publications  of  the 
company. 

(5)  If  any  company  to  which  this  section  applies  fails 
to  comply  with  any  of  the  requirements  of  this  section 
the  company,  and  every  officer  or  agent  of  the  company, 
shall  on  conviction  be  liable  to  a  fine  not  exceeding  £50, 
or,  in  the  case  of  a  continuing  offence,  £5  for  every  day 
during  which  the  failure  continues. 

(6)  For  the  purposes  of  this  section  the  expression 
"  certified  "  means  certified  in  the  prescribed  manner  to 
be  a  true  copy  or  a  correct  translation,  and  a  share 
transfer  or  share  registration  office  shall  be  deemed  to 
be  a  place  of  business  within  the  meaning  of  this 
section. 

(7)  There  shall  be  paid  to  the  registrar  for  registering 
any  document  required  by  this  section  to  be  filed  with 
him  a  fee  of  5s.  or  such  smaller  fee  as  may  be  prescribed. 


Validity 
of  deben- 
tures to 
bearer  in 
Scotland. 


Definition 
of  private 
company. 


Miscellaneous. 

36.  Notwithstanding  anything  contained  in  the  statute 
of  the  Scots  Parliament  of  169G,  chapter  25,  debentures 
to  bearer  issued  in  Scotland  are  declared  to  be  valid  and 
binding  according  to  their  terms. 

37. — (1)  For  the  purposes  of  this  Act  the  expression 
"  private  company "  means  a  company  which  by  its 
articles — 

(a)  restricts  the  right  to  transfer  its  shares  ;  and 
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(J>)  limits  the    number  of   its   members  (exclusive  ofA.D. 
persons    who   arc    in    the   employment  of   the 
company)  to  fifty  ;  and 

(c)  prohibits  any  invitation  to  the  public  to  subscribe 
for  any  shares  or  debentures  of  the  company. 

(2)  A  private  company  may,  subject  to  anything  con- 
tained in  the  Memorandum  or  Articles  of  Association  of 
the  company,  by  passing  a  special  resolution  and  by 
filing  with  the  registrar  such  a  statement  in  lieu  of 
prospectus  as  the  company,  if  a  public  company,  would 
under  the  provisions  of  this  Act  have  had  to  file  before 
allotting  any  of  its  shares  or  debentures,  together  with 
such  a  statutory  declaration  as  the  company,  if  a  public 
company,  would  under  the  provisions  of  s.  G  of  the 
Companies  Act,  1900,  have  had  to  file  before  com- 
mencing business,  turn  itself  into  a  public  company. 

(;;)  Where  two  or  more  persons  hold  one  or  more 
shares  in  a  company  jointly,  they  shall,  for  the  purposes 
of  this  section,  be  treated  as  a  single  member. 

I  i  i  Wherever  in  the  Companies  Acts  a  minimum  of 
seven  members  is  required  only  two  members  shall  be 
required  in  the  case  of  a  private  company. 

38.  The  Joint  Stock   Companies  Arrangement  Act,  Appiica- 
1870,  shall  apply  to  a  company  which    is  not   in  the  *v" ;;\' viVr. 
course  of  being  wound  up,  in  like  manner  as  it  applies  to  c.  104,  to 
a  company  which  is  in  the  course  of  being  wound  up,  as  nothing 
if  in  that  Act  references  to  the  court  having  jurisdiction  wou,ul  "V- 
to  wind  up  the  company  were  substituted  for  references 
to   the   court,   and   references   to    the   liquidator   were 
omitted  therefrom,  and  references  to  the  company  were 
substituted  for  references  to  contributories  of  the  com- 
pany. 

39. — (1)  A  company  may  by  special  resolution  con-  Re-organi- 

firmed  by  an  order  of  the  court  modify  the  conditions  sation  ol 
i    •     •      ir  ,  .  .     .  capital. 

contained  in  its  Memorandum  of  Association  so  as  to 

re-organise  its  capital,  whether  by  the  consolidation  of 
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A.D.  1907.  shares  of  different  classes,  or  by  the  division  of  its  shares 
into  shares  of  different  classes:  Provided  always  that  no 
preference  or  special  privilege  attached  to  or  belonging 
to  any  class  of  shares  shall  be  interfered  with  except  by 
a  resolution  passed  by  a  majority  of  shareholders  of  that 
class  representing  three-fourths  of  the  capital  of  that 
class  and  confirmed  in  the  same  manner  as  a  special 
resolution  of  the  company  is  required  to  be  confirmed, 
and  every  resolution  so  passed  shall  bind  all  shareholders 
of  such  class. 

(2)  "Where  an  order  is  made  under  this  section  an 
office  copy  thereof  shall  be  filed  with  the  registrar  within 
seven  days  after  the  making  of  the  order,  and  the 
resolution  shall  not  take  effect  until  such  a  copy  has 
been  so  filed. 
Exemption  40.  Section  41  of  the  Companies  Act,  1862,  shall  not 
of  life     .    apply   to    any  life    assurance  company   nor   any   other 

assurance         re  j  j  i  •   -i       i_  •   • 

companies  assurance  company  to  which  the  provisions  of  the  Life 
'25°&  26  Assurance  Companies  Acts,  1870  to  1872,  as  to  the  annual 
Vict.  c.  89,  statements  to  be  made  by  such  companies  apply,  with  or 
33  &*34  without  modification,  if  the  company  complies  with 
Vict.  c.  61.  those  provisions. 

Filing  of         41.  Every  receiver  or  manager  of  the  property  of  a 

accounts  of  companv  who  has  been  appointed  under  the  powers  con- 
receivers  r  .  ill  i 
and            tained  in  any  instrument,  and  who  has  taken  possession, 

shall,  on  ceasing  to  act  as  such,  and  also  once  in  every 
half  year  while  he  remains  in  possession,  file  with  tin- 
registrar  an  abstract  in  the  prescribed  form  of  his 
receipts  and  payments  during  the  period  to  which  the 
abstract  relates,  and  shall  also  on  ceasing  to  act  as  such 
receiver  or  manager  file  with  the  registrar  notice  to  that 
effect,  which  notice  shall  be  entered  by  the  registrar  on 
the  register  of  mortgages  and  charges,  and  every  such 
receiver  or  manager  who  makes  default  in  complying 
with  the  provisions  of  this  section  within  the  prescribed 
time  shall  be  liable  to  a  fine  not  exceeding  £50. 


receivers 

and 

managers 


Ari'ENDix  C. — Companies  Act,  1007.      305 

42.  A  licence  granted  by  the  Board  of  Trade  under  a.i> 

s.   1'.".  of  the  Companies   Act,    1867  (which   relates   to  l; ,  V^T_ 

associations  formed   for  purposes  not  of  gain),  may  at  tjon  of 
any  time  be  revoked  by  the  Board  of  Trade,  and  upon  u'.V.i.'r  " 
revocation  tlie  registrar  shall  enter  the  word  "  Limited  "  30&31 
at  the  end  of  the  name  of  the  company  upon  the  register, 
and  the  company  shall  cease  to  enjoy  the  exemptions  and 
privileges   granted   by   that   section.     Before  any  such 
licence  is  revoked  under  this  section  the  Board  of  Trade 
shall   give  notice  in  writing  of  their  intention  to  the 
company,  and  shall  afford  the  company  an  opportunity 
of  being  heard  in  opposition  to  such  revocation. 

43.  For  removing  doubts  it  is  hereby  declared  that  Interpre- 
the  Commonwealth  of  Australia  is  a  colony  within  the  ^^'4^ 
meaning  of   the   Companies  (Colonial   Registers)  Act,  Vict.  c.  30. 
1888. 

44.  Section  5 G,  sub-section  (2),  of  the  Companies  Act,  Construc- 
L862,  shall  be  read  and  construed  as  if  the  words  therein  of  25 

11  one-fifth  "  part  had  been  "  one-tenth  part."  v"  ' 

45.  An  extraordinary  resolution  for  the  purposes  of  Extraor- 
the  Companies  Act,  1862,  and  this  Act,  means  a  reso- 1!,1,"^,^. 
lution  which  is  passed  in  such  manner  as  would,  if  it  had 

been  confirmed  by  a  subsequent  meeting,  have  con- 
stituted a  special  resolution,  and  s.  53  of  the  Companies 
Act,  1862,  shall  apply  in  the  case  of  an  extraordinary 
resolution  in  like  manner  as  that  section  applies  in  the 
case  of  a  special  resolution,  with  the  substitution  of  a 
reference  to  the  date  of  the  passing  of  the  extraordinary 
resolution  for  the  reference  to  the  date  of  the  confirma- 
tion of  the  special  resolution. 

46.  Any  writing  or  licence  which  under  the  Companies  Signature 
Acts,  1862  to  1900,  is  required  to  be  under  the  hand  of  £££?' 
one  of  the  principal  secretaries  or  assistant  secretaries  of 

the  Board   of  Trade   may  be  under   the  hand   of  any 
person  authorised  in  that  behalf  by  the  President  of  the 
Board  of  Trade. 
c.l.  x 
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A.D.  1907.      47.  Th3  Board  of  Trade  shall  cause  a  general  annual 
Annual       report  of  matters  within  the  Companies  Acts,  18G2  to 

BoPa°rdofr     19Q0'  and  this  Act  to  be  PrePared  and  laid  before  both 

Trade.         Houses  of  Parliament. 

Penalty  for      48.  If  any  person  or  persons  trade  or  carry  on  business 

iiTeP£f  word  under  any  name  or  title  of  which  "  Limited "  is  the 

"Limited."  last  word,   such   person   or   persons   shall,   unless  duly 

incorporated  with  limited  liability,  be  liable  to  a  penalty 

not  exceeding  £5  for  every  day  upon  which  such  name 

or  title  has  been  used. 

Prosecu-         49_  An   offences    under  the   Companies  Acts  made 

offences      punishable  by  any  penalty  may  be  prosecuted  under  the 

Companies  Summary  Jurisdiction  Acts. 

Acts.  50.  The  amendments  specified  in  the  Third  Schedule 

laneous       ^o  this  Act,  which  relate  to  minor  details,  shall  be  made 
amend-       in  the  Companies  Acts. 

Companies      51.  The  enactments  mentioned  in  the  Fourth  Schedule 
Acts-  to  this  Act  are  hereby  repealed  to  the  extent  specified  in 

Repeal.       tlie  tnird  coiumn  0f  tnafc  schedule. 

Short  title,      52. — (\)  This  Act  may  be  cited  as  the  Companies 

construe— 

tion,  and     Act,  1907,  and  the  Companies  Acts,  18G2  to  1900,  and 

men™enCe"  ^s  Act  may  be  cited  together  as  the  Companies  Acts, 

1862   to   1907,  and  are  in  this  Act  referred  to  as  the 

Companies  Acts,  and  this  Act  shall  for  all  purposes 

(including   its  application  to  Scotland)  have   effect  as 

part  of  the  Companies  Act,  1900. 

(2)  In  this  Act  the  expression  "  the  court "  when 
used  in  relation  to  a  company  shall,  unless  the  context 
otherwise  requires,  mean  the  court  having  jurisdiction 
under  the  Companies  Acts,  1862  to  1900,  to  wind  np 
the  company. 

(3)  The  provisions  of  this  Act  relating  to  perpetual 
debentures  and  the  power  of  a  company  to  re-issue 
redeemed  debentures  in  certain  cases,  shall  come  into 
operation  on  the  passing  of  this  Act,  and  the  other 
provisions  of  this  Act  shall  come  into  operation  on  the 
first  day  of  July  one  thousand  nine  hundred  and  eight. 


(  3.07  ) 


SCHEDULES. 


FIRST    SCHEDULE. 

The  Companies  Acts,  1862  to  L9     . 

STATEMENT  IX  LIEU  OF  PROSPECTUS 

filed  by 

Limited 

pursuant  to  section  of  the  Companies  Act,  1907. 

Presented  for  filing  by 


A.D.   1907. 


Section  1. 


The  Companies  Acts,  18G2  to  19     . 

LIMITED. 
STATEMENT  IN  LIEU   OF   PROSPECTUS. 


The   nominal    capital   of    the 
company 

£ 

Divided  into            - 

Shares  of  £        each 

5)                   »  >                            J> 

Names,  descriptions,  and  ad- 
dresses of  directors  or  pro- 
posed directors. 

Minimum  subscription  (if  any) 
fixed  by  the  memorandum 
or  articles  of  association  on 
which    the    company    may 
proceed  to  allotment. 
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A.D.  1907.  Number  and  amount  of  shares  '  1. 


shares  of  £ 


fully 


and  debentures  agreed  to  be 
issued  as  fully  or  partly 
paid-up  otherwise  than  in 
cash. 
The  consideration  for  the  in- 
tended issue  of  such  shares 
and  debentures. 


paid. 

2.  shares  upon  which  £ 
per  share  credited  as  paid. 

3.  debentures  ^ 

4.  Consideration. 


(«)  For 
definition 
of  vendor, 
see  Sec- 
tion 10  (2) 
of  the 
Companies 
Act,  1900, 
as  amended 
by  this  Act. 
(6)  See 
Section  10 
(3)  of  the 
Companies 
Act,  1900. 


Names  and  addresses  of  (a) 
vendors  of  property  pur- 
chased or  acquired,  or  pro- 
posed to  be  (b)  purchased 
or  acquired  by  the  company. 

Amount  (in  cash,  shares,  or 
debentures)  payable  to  each 
separate  vendor. 


Amount  (if  any)  paid  or  pay- 
able (in  cash  or  shares  or 
debentures)  for  any  such 
property,  specifying  amount 
(if  any)  paid  or  payable  for 
goodwill. 


Amount  (if  any)  paid  or  pay- 
able as  commission  for  sub- 
scribing or  agreeing  to 
subscribe  or  procuring  or 
agreeing  to  procure  sub- 
scriptions for  any  shares  or 
debentures  in  the  company, 
or 

Rate  of  such  commission 


Estimated  amount  of  prelimi- 
nary expenses. 


Amount  paid  or  intended  to 
be  paid  to  any  promoter. 

Consideration  for  such  pay- 
ment. 


Total  purchase  price  £ 


Cash  - 
Shares 
Debentures 

-£ 

-  £ 

-  £ 

Goodwill    - 

-  £ 

Amount  paid. 

„        payable. 

Rate  per  cent. 


Name  of  promoter. 
Amount  £ 
Consideration  : — 


Appendix  C. — Companies  Act,  i 


109 


J  tates  of,  and  parties  to,  e\  ery 
materia]  contract  I  other  than 
contracts  entered  into  in  the 
ordinary  course  of  the  busi- 
ness intended  to  be  carried 
on  by  the  company  or  en- 
tered into  more  than  two 
years  before  the  filing  of 
this  statement). 


Kme  and  place  at  which  such 
contracts  or  copies  thereof 
may  be  inspected. 


A.D.  1907 


.Names  and  addresses  of  the 
auditors  of  the  company  (if 
any). 


Full  particulars  of  the  nature 

and  extent  of  I  he  tuteri 

'Very  director  in  the  pro- 
motion of  or  in  the  property 
proposed  to  be  acquired  by 
the  company,  or,  where  the 
int(  uch  a  director 

insists  in  being  a  part  ner 
in  a  firm,  the  nature  and  ex 
tenl  of  thi  inten  si  of  the 
firm,  with  a  statement  of  all 
sums  paid  or  agreed  to  be 
paid  to  him  or  to  the  firm 
in  cash  or  shares,  or  other- 
wise, by  any  person  either 
to  induce  him  to  become, 
or  to  qualify  him  as,  a  direc- 
tor, or  otherwise  for  services 
rendered  by  him  or  by  the 
firm  in  connection  with  the 
promotion  or  formation  of 
the  company. 
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A.D.  1907.  Whether  the  articles  contain 

any    provisions    precluding 

holders  of  shares  or  deben- 
tures receiving  and  inspect- 
ing balance  sheets  or  reports 
of  the  auditors  or  other 
reports. 


Nature  of  the  provisions. 


We  A.B.,  &c.  secretary 

of  the  company,  and  C.B.,  (A 

Director  [or  Solicitor])  of  the  company  hereby  solemnly 
and  sincerely  declare  that  the  statements  above  con- 
tained are  true  to  the  best  of  our  knowledge,  information, 
and  belief,  and  we  make  this  solemn  declaration  con- 
scientiously believing  the  same  to  be  true,  and  by  virtue 
of  the  provisions  of  the  Statutory  Declaration  Act,  1835. 


section  l.  SECOND   SCHEDULE. 

Modifications  of  Sections  2,  6,  and  11. 

References  to  a  verified  statement  in  lieu  of  prospectus 
and  the  filing  thereof  shall  be  substituted  for  references 
to  a  prospectus  and  the  publication  of  a  prospectus. 

In  s.  6  the  reference  to  shares  offered  for  public 
subscription  shall  be  construed  as  a  reference  to  shares 
payable  in  cash. 

There  shall  be  added  to  sub-section  (1)  of  s.  G  the 
following  paragraph  : — 

"  (d)  There  has  been  filed  with  the  registrar  a  state- 
ment in  lieu  of  prospectus." 

The  registrar  shall  not  give  such  a  certificate  as  is 
mentioned  in  sub-section  (2)  of  s.  G  unless  a  statement  in 
lieu  of  prospectus  has  been  filed  with  him. 
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THIIO)   SCHEDULK.  a.|' 

3Iiscellaneous  Amendments  of  Companies     Sections*). 
Act. 


Enactment  to  be 
amended. 


Companies  Act, 
1862(25  4  26 
Vict.  c.  89). 
B.  28. 


s.  ::-j 


Nature  of  Amendment. 


s.  1 13 


Companies  Act, 
1867  (30  &81 
Vict.  c.  131), 

s.  ig. 

Companies  Act, 
1879(42  &  13 
Vict.  c.  76), 
b.  5. 


s.  7 


After  the  word  "stock"  there  shall  he  insert.  .1 
the  words  "  or  re-converted  stock  into  shares." 

After  the  word  "conversion"  there  shall  be 
inserted  the  words  "or  re-conversion." 

After  the  word  "converted''  there  shall  he  in- 
serted tlte  words  "or  the  stock  re-converted." 

After  the  words  "  herein-bi  lore    mentioned  "' 

there  shall  he  inserted   the   words  "or  any 

part  thereof." 
After    the   word   "sixpence"   there    shall    bo 

inserted  the  words  "or  such  less  sum  as  the 

company  may  prescribe." 
After  the  words  •' hundred  words"  there  shall 

be   inserted   the   words   "or   fractional   pari 

thereof." 

At  Die  beginning  there  Bball  be  inserted  the 
words"  'Within  one  week  alter  such  meeting." 

After  the  words  "the  same  was  held"  there 
shall  be  inserted  the  words  ••The  registrar 
on  receiving  each  return  Bhall  forthwith 
register  it." 

After  the  word  "paid"  there  shall  be  in-> 
the    words    "or   (as    the    ease    may    be)    the 
reduced    amount,   if   any,  which    is    to    be 
(1.  emed  to  have  been  paid." 

For  tho  words  "  in  cnscs  where  no  such  increaso 
of  nominal  capital  may  be  resolved  up. mi" 
there  shall  be  substituted  the  words  "  either 

in    conjunction    with    OI    without    any    .-U'li 

increase  of  nominal  capital." 

Tie'  whole  Beotion  i  scepl  the  proviso  to  Bub-sec- 
tion  (.">)  to  he  repealed. 
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Section  51. 


FOUETH   SCHEDULE. 
Enactments  Kepealed. 


Session  and 
Chapter. 

Short  Title. 

Extent  of  Repeal. 

25  &  26  Yict. 

The  Companies 

Section  49. 

c.  89. 

Act,  1862. 

In  section  51,  tlie  words  "by  at 
least  five  members." 

Section  65. 

Section  129,  from  "  For  the  pur- 
poses of  this  Act"  to  the  end 
of  the  section. 

53  &  54  Vict. 

The  Companies 

Sub-section  (2)  of  section  29. 

c.  63. 

(Winding-up) 
Act,  1890. 

63  &  64  Vict. 

The  Companies 

In   sub-section   (3)   of  section  2, 

c.  48. 

Act,  1900. 

the  words  "or  to  a  company 
which  docs  not  issue  any  invi- 
tation to  the  public  to  subscribe 
for  its  shares." 

In  section  3,  sub-section  (3). 

In  section  6,  sub-section  (4)  and 
sub-section  (7)  except  so  far  as 
relates  to  companies  registered 
before  the  commencement  of 
this  Act. 

In  section  10,  sub-section  (1)  and 
proviso  (b)  to  sub-section  (4). 

In  sub-section  (2)  of  section  12, 
paragraph  (c). 

Section  14. 

Section  23. 
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TEST   QUESTIONS 

which  should  be  considered  by  the  Student 
after  reading  each  Chapter. 

CHAPTER  III. 

1.  What  restrictions  are  imposed  on  the  choice  of  a  name  by  a 

limited  company  ? 

2.  Can  a  limited  company  in  any  case  dispense  with  the  use  of 

the  word  "  limited  "  as  part  of  its  name  ? 

3.  How  is  the  domicile  of  a  company  (1)  fixed  and  (2)  changed? 
•!.  If  there  is  no  registered  office,  how  can  writs  be  served? 

5.  Distinguish  between  acts  which  are  ultra  vires  the  directors 

and  ultra  virei  the  company. 

6.  How  can  the  powers  of  a  company  be  changed  ? 

7.  Give  an  example  of — 

(1)  an  illegal  object. 
('_!)  a  main  object. 

8.  What  is  the  effect  of  a  company  giving  up  its  main  object  ? 
it.  Are  the  powers  in  the  Memorandum  strictly  construed? 

10.  In    what   different   ways   may    the    liability   of    members   be 

limited? 

11.  Give  in  outline  the  contents  of  a  Memorandum  of  Association. 

12.  How  many  persons  arc  necessary  to  form  a  company? 

13.  Who  are  the  "signatories  of  the  Memorandum."    What 

their  duties? 


CHAPTER   IV. 

1.  What  is  meant  by  the  "regulations"  >>fa  company? 

2.  State  some  of  the   matters  usually  contained    in   Articles   of 

Association  ? 

3.  What  is  "  Revised  Table  A." 

',.  lh»w  and  with  what  restrictions  can  the  Artich  b  he  altered  ? 
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5.  To  what  extent  are  the  Articles  binding  on — 

(1)  the  company? 

(2)  the  members  ? 

6.  Who   is   the   Registrar   of   Joint   Stock   Companies  ?      What 

matters  are  entered  in  his  register?     Contrast  his  register 
with  the  register  kept  by  the  company  ? 

7.  State  the  rule  in  the  Royal  British  Bank  v.  Turquand. 

CHAPTER   V. 

1.  What  is  the  position  of  a  person  who  enters  into  a  preliminary 

contract  on  behalf  of  a  company  not  yet  formed  ? 

2.  How  far  is  the  certificate  of  irjcorporation  conclusive  evidence  ? 

CHAPTER   VI. 

1.  What  remedies  has  a  person  who  has  been  induced  to  take 

shares  by  false  statements  in  a  prospectus? 

2.  What  is  a  prospectus  ? 

3.  Enumerate   the   matters  which  must  be  disclosed  in  a  pro- 

spectus.    Does  it  make  any  difference  if — 

(1)  it  is  not  issued  to  the  public? 

(2)  it  is  issued  more  than  a  year  after  the  company  can 
commence  business  ? 

4.  What  is  the  "minimum  subscription"? 

5.  If  a  company  does  not  issue  a  prospectus,  what   provisions 

apply  ? 

CHAPTER  VII. 

1.  In  what  three  ways  can  persons  become  members  of  a  company  ? 

2.  Is  it  necessary  in  all  cases  that  a  person  should  be  entered  on 

the  register  before  he  becomes  a  member? 

3.  In  what  case  may  a  signatory  of  the  Memorandum  be  excused 

from  taking  and  paying  for  the  shares  for  which  he   has 
signed  ? 

4.  Is  the  entry  on  the  register  conclusive  evidence  that  a  person 

is  a  member  ? 

5.  Can  (1)  a  married  woman,  (2)  a  company,  (3)  an  infant,  be 

members  of  a  company  ? 
G.  Can  a  company  buy  its  own  shares  ? 
7.  How  can  a  person  cease  to  be  a  member  of  a  company  ? 
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8.  Describe  the  liability  of  a  member — 

(1)  while  he  is  a  member; 

(2)  after  he  has  ceased  to  be  a  member. 

9.  Under  what  circumstances  can  shares  be  allotted  for  a  con- 

sideration other  than  cash  ?     To  what  extent  is  the  amouQk 
of  the  consideration  material? 

10.  If  the  company  allots  shares  in  payment  of  an  existing  debt, 

is  this  an  allotment  for  cash  ? 

11.  Who  may  inspect  the  register  of  members?     Maya  member 

make  extracts  from  the  register  ? 

12.  Is  a  person  liable  as  a  contributory  who  has  been  induced  to 

become  a  member  by  fraud  ? 

13.  Explain  the  position  of  a  trustee  who  is  entered  on  the  register 

as  a  holder  of  shares.     Is  he  personally  liable  for  calls  ? 


CHAPTER   VIII. 

1.  "What  is  an  allotment  of  shares  ? 

2.  In  a  contract  to  take  shares,  what  constitutes  the  offer,  and 

what  constitutes  the  acceptance? 

3.  Can  there  be  a  conditional  allotment? 

1.  What  provisions  must  be  complied  with  before  any  allotment 
is  made  ? 

5.  Explain  the  form,  object,  and  effect  of  a  share  certificate. 

6.  Show  what  is  meant  by — 

(1)  estoppel  as  to  title; 

(2)  estoppel  as  to  payment. 

7.  How,  and  subject  to  what  restrictions  may  a  member  transfer 

his  shares? 

8.  May  directors  refuse  to  register  a  transferee  without  assigning 

any  cause  ? 

9.  What  rules  govern  the  priority  between  several  transferees  of 

the  same  shares? 
L0.  What  is  the  effect  of— 

(1)  a  blank  transfer? 

(2)  a  forced  transfer? 

11.  If  a  shareholder  neglects  to  notice  a  letter  from  the  company 

stating  that  a  transfer  of  his  shares  has  been  pr< 

he    therehy    estopped   from   disputing   the   validity   of   the 

transfer  ? 

12.  What  is  the  effect  of  an  invalid  transfer? 
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13.  On  the  death  of  a  member  in  whom  do  his  shares  vest? 

Are  his  executors  liable  for  calls?  Is  his  estate  liable? 
Can  the  company  insist  on  putting  the  executors  on  the 
register  of  members  ? 

14.  What  is  a  share   warrant   to   bearer?     When  may  it  be 

issued? 

15.  What  is  a  call  ?     Who  can  make  calls  ? 

16.  What  is  the  effect  of  money  being  paid  up  in  advance  of 

calls? 

17.  Show  by  examples  that  the  power  of  making  calls  is  in  the 

nature  of  a  trust. 

18.  When  may  directors  declare  shares  to  be  forfeited  ? 

19.  May  the  company  sell  the  forfeited  shares  ? 

20.  When  will  equity  relieve  against  such  forfeiture  ? 

21.  What  is  the  effect  of  a  clause  that  any  member  who  takes 

proceedings  against  the  company  shall  forfeit  his  shares  ? 

22.  When  shares  have  been  forfeited  can  the  company  sue  the 

member  for  past  calls  ? 

23.  When  has  a  company  a  lien  on  shares? 

24.  Can  lien  be  enforced — 

(1)  by  sale  ? 

(2)  by  forfeiture? 

25.  What  rules  determine  the  priority  between  the  company's 

lien  and  a  mortgage  of  shares  made  by  a  member  ? 

26.  Explain  the  difference   in   effect  of  the   use  of  the  words 

"  due"  and  "  indebted"  in  this  respect. 

CHAPTER  IX. 

1.  Explain    the   difference    between   preference    and  ordinary 

shares. 

2.  What  is  meant  by  cumulative  preference  shares  with  prefer- 

ence as   to   capital?     If  shares   are  described  simply  as 
preference  shares  what  cumulative  or  preferential  rights 
do  they  carry? 
;.  What  are  founders'  shares?     Is  there  any  provision  in  the 
Companies  Act,  1900,  as  to  founders'  shares? 

4.  How  can  a  company  create  reserve  capital  ?     What  is  the 

nature  of  such  capital  ?  Can  it  be  dealt  with  by  the 
company  ? 

5.  How  may  capital  be  (1)  altered,  (2)  reduced,  (3)  increased  ? 
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6.  What  is  the  effect  of  turning  shares  into  stock?    What  kind 

of  shares  may  be  turned  into  stock  ? 

7.  When  may  cipital   be  reduced  without   the   leave   of   th< 

court? 
B.  What  is  meant  by  an  all-round  reduction?     Winn   is    t 
allowed? 

CHAPTER   X. 

J.  What  arc  dividends?  How  are  they  declared  and  paid,  and 
in  what  proportion  anion j :  the  members? 

2.  Out  of  what  fund  may  dividends  be  paid  ? 

.'!.  Explain  the  difference  between  circulating  capital  and  fixed 
capital.     To  what  extent  is  this  distinction  of  importance. 

•!.  If  directors  wrongfully  pay  dividends  out  of -capital,  what 
is  the  extent  of  their  liability? 

5.  If  a  director  has  been  compelled  to  repay  such  dividends- 
can  he  recover  any  proportion  from  shareholders  ? 

CHAPTER   XI. 

1.  Is  it  necessary  that  the  Memorandum  should  give  a  company 

express  powers  of  borrowing? 

2.  How  can  the  borrowing  powers  be  restricted? 

3.  What  circumstances  are  sufficient  to  give  a  company  power 

to  charge  its  uncalled  capital? 

4.  What  words  are  necessary  to  create  such  a  charge? 

5.  Explain   the   effect  of    a  company   borrowing   beyond   it* 

powers.     Under  what  circumstances  can  the   lender  (1) 
recover  his  money,  (2)  get  a  valid  charge? 

6.  What  are  Lloyd's  Bonds  ? 

7.  Mention  six  ways  in  which  a  company  can  borrow  money. 

CHAPTKK   XII. 

1.  What  are  debentures? 

2.  What  is  debenture  stock  ? 

.">.  Enumerate  the  conditions  generally  indorsed  upon  a  deben- 
ture. 

I.  What  is  the  effect  of  declaring  that  an  issue  of  debentures 
shall  rank  pari  ]><is>u  .' 

5.  Define  a  floating  charge,  and  explain  its  effect. 


318  rillNCIPLES   OF   COMrANY   LAW. 

6.  Does  a  floating  charge  take  priority  over  (1)  a  subsequent 

legal  mortgage  taken  (a)  with  (b)  without  notice  of  the 
debenture  ?  (2)  A  subsequent  equitable  mortgage  with- 
out notice  ? 

7.  When  does  a  floating  charge  crystalise  ? 

8.  How   is   it   that   debentures   are   not    generally   assignable 

subject  to  equities  ? 
0.  What    are    the    respective    advantages    of    appointing    a 
receiver — 

(1)  under  a  power  in  the  debenture  ? 

(2)  by  the  court  ? 

10.  When  will  a  manager  be  appointed? 

11.  What  is  the  form  of  a  trust  deed  to  secure  debentures  ? 

12.  What  are  the  advantages  of  such  a  deed  ? 

13.  How  does  a  bearer  debenture  differ  in  form  from  a  deben- 

ture to  registered  holder  ? 

14.  Are  bearer  debentures  negotiable? 

15.  Specify  the  provisions  of  the  Companies  Act,  1900,  as  to 

the  registration  of  debentures. 

1 6.  What  is  the  effect  of  non-registration  ? 

17.  Under  what  circumstances  and  with  what  limitations  may 

the  time  for  registration  be  extended  ? 

18.  How  may  debentures  be  transferred  ? 

19.  Can  shares  be  issued  at  a  discount  ? 

20.  Can  debentures  be  issued  at  a  discount  ? 

21.  What  is  the  effect  of  an  undertaking  by  the  company  to 

issue  debentures  ? 

22.  Does  a  floating  charge  have  priority  over — 

(1)  distress  by  landlord  for  rent  ? 

(2)  payments  which  have  preference  in  bankruptcy  ? 

(3)  a  garnishee  order  ? 

(4)  judgment  creditors  ? 

23.  Enumerate  the  remedies  of  debenture-holders. 

24.  Why  is  it  that  an  order  for  foreclosure  is  not  often  made 

in  a  debenture-holder's  action. 


CHAPTER  XIII. 

1.  What  is  underwriting  ? 

2.  What  is  brokerage  ? 

3.  Under  what  circumstances  is  underwriting  allowed  ? 
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CHAPTER  XIV. 

L.  Show  that  directors  are  to  Borne  extent  trustees  and  to 

extent  agents  of  the  company.     In  what  respect  are  they 

not  properly  described  as  trustees  ? 

2.  How  are  first  directors  appointed  ? 

3.  What  is  the  effect  of  the  number  of  directors  falling  below 

the  minimum  fixed  by  the  Articles  ? 

4.  Define  a  quorum  of  directors. 

5.  What  provisions  are  made  by  the  Companies  Act,  1900,  a3 

to  the  qualification  of  directors  ? 

6.  Can  a  director  sue  the  company  for  remuneration — 

(1)  if  none  is  agreed  upon  ? 

(2)  if  he  has  served  for  part  of  a  year  ? 

(3)  if  there  are  no  profits  ? 

7.  What  powers  are  usually  given  to  the  directors? 

8.  If  a  disqualified  director  acts  as  director,  what  is  the  result? 

Can  the  Articles  provide  against  this? 

9.  Under  what  circumstances  can  a   director  make   contracts 

with  the  company? 

10.  Are   directors   liable   for   (1)    slight    negligence,   (2)   gross 

negligence?     How  is  this  question  affected  by  the  Act  of 
1907? 

11.  Is  a  director  bound  to  attend  board  meetings? 

12.  If  one  director  is   compelled    to   pay   for  misfeasance,  can 

he  recover  contribution  from  the  other  directors? 


CHAPTER  XV. 

1.  Distinguish  between  the  three  different  kinds  of  meetings  of 

members. 

2.  What  provision  is  made  by  the  Companies  Act,    1900,  for 

requisitioning  a  meeting? 

3.  Can  a  chairman  arbitrarily  close  B  meeting? 

4.  To  what  extent  is  the  chairman's  entry  in  the  minute  book 

conclusive  evidence? 

5.  How  are  votes  taken  at  a  meeting  ? 

0.  Can  proxies  be  counted  on  a  show  of  hands? 
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7.  Distinguish  between — 

(1)  An  ordinary  resolution  ; 

(2)  A  special  resolution  ;  and 

(3)  An  extraordinary  resolution. 

8.  How  has  the  Act  of  1907  altered  the  law  with  regard  to  extra- 

ordinary resolutions '{ 

CHAPTER  XVI. 

1.  Are  directors  bound  to  keep  accounts? 

2.  Is  a  company  bound  to  have  its  accounts  audited? 

3.  What  are  the  duties  of  auditors  ? 

4.  Can  they  be  made  liable  for  negligence  ? 

CHAPTER   XVII. 

1.  Define  a  private  company. 

2.  How  does  a  private   company   differ  from  a  public   com- 

pany? 

CHAPTER  XVIII. 

In  what  respects  does  a  company  limited  by  guarantee  differ 
from  a  company  limited  by  shares  ? 

CHAPTER   XIX. 

1.  When  may  a  company  be  wound  up  by  the  court? 

2.  Is  fraud  a  sufficient  ground  for  winding-up  by  the  court  ? 

3.  How  may  the  insolvency  of  a  company  be  proved  ? 

4.  Who  may  petition  for  winding-up? 

5.  Contrast  the  rights  of  a  contributory  to  demand  winding-up 

by  the  court  with  those  of  a  creditor. 

6.  Can  a  fully-paid  shareholder  petition  ? 

7.  How  long  must  a  person  have  been  a  member  of  a  company 

to  entitle  him  to  petition  ? 

8.  What  orders  may  be  made  by  the  court  on  a  winding-up 

petition  ? 

CHAPTER  XX. 

1.  When  and  by  what  means  may  a  company  be  wound   up 
voluntarily  ? 
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2.  What  is  the  effect  of  a  voluntary  winding-up? 

3.  Sketch  the  proceedings  in  a  voluntary  winding-up. 

4.  Show  the  extent  of  the  liquidator's  liahility  for  the  debts  of 

the  company. 

5.  How  is  a  liquidator  appointed  in  a  voluntary  winding-up  ? 
ii.  How  docs   a   company  come    to  an   end  on  a   voluntary 

winding-up? 
7.  Contrast  the  rights  of  contributories  and  creditors  to  petition 
for  winding-up  by  the  court  after  a  voluntary  winding-up 
lias  commenced. 

CHAPTER  XXI. 

1.  What  is  (he  effect  of  an  order  for  winding-up  under  super- 

vision ? 

2.  Why  is  the  order  of  less  effect  now  than  formerly  ? 

CHAPTER  XXII. 

1.  Enumerate   the   powers   of  a  liquidator   appointed  by   the 

court. 

2.  Does  the  property  of  the  company  vest  in  the  liquidator  ? 
■3.  Define  the  position  of  a  liquidator  and  discuss  his  duties. 

CHAPTER  XXIII. 

1.  What  is  the  effect  of  a  winding-up  on — 

(1)  proceedings  against  the  company? 

(2)  dispositions  by  the  company  of  its  property  ? 

•_'.    How    must   a  creditor   prove    his   claims    against    the  com- 
pany? 

.",.   What  debts  may  be  proved? 

1.   What  is  the  effect  of  not  proving  within  the  time  specified? 

5.  How  are  the  costs  of  proving  a  debl  provided  for? 

(>.  What  ruk's  of  bankruptcy  practice  apply  to  the  winding-up 
of  companies? 

7.  Shot?  how  the  rights  of  the  contributories  are  adjusted  bj 
the  Liquidator. 

s.  How  does  winding-up  affeci  the  position  oi  the  servants  of 
the  company  ? 

'.».    What   persons  may  be  summoned   and    examined    by    the 

court  on  a  winding-up? 
C.L.  V 
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CHAPTER  XXIV. 

1.  Contrast  the  two  chief  methods  of  reconstruction  of  com- 

panies. 

2.  To  what  extent  can  a  contributory  be  deprived  of  his  right 

to  claim  a  sale  of  his  shares  under  s.  161  ? 


INDEX. 


A. 
ABSENCE, 

director's  office  vacated  by,  179. 

ACCEPTANCE 

of  application  for  shares,  90. 

directorship,  agreement  to  take  qualification  shares,  78. 

ACCOUNTS, 

audit  of,  200. 
balance  sheet,  190. 
company,  of,  195. 
directors  to  keep,  195. 
report  of  auditors  upon,  200. 

ACCRETIONS   TO   CAPITAL 

may  be  distributed  in  dividends,  133. 

ACT    OF    PARLIAMENT,  8. 
company  incorporated  by,  8. 

ACTION, 

change  <>f  company's  name  does  uoi  abate,  19. 
debenture  holders,  by.     See  Debentube-Holdbrs  Actios. 
limitation  of,  for  dividends.  L29. 
single  shareholder s  by,  L80. 

stay  or  restraint    uf,   after   presentation    of    winding-up 
petition,  232. 

ADJUSTMENT 

of  rights  of  contributories  inter  te,  236. 

ADMINISTRATOR 

of  deceased  member,  88. 

ADVERTISEMENT 

of  order  for  reduction  of  capital,  1'_'7. 

AGENT, 

director  is,  for  company,  17;>.  L75. 
for  company  unformed,  contract  with,  •">''>.  57. 
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AGREEMENT, 

allotment  for,  90,  91. 

Articles  of  Association,  how  far  an,  49,  50. 

director  and  company,  between,  183. 

filing  of,  for  allotment  shares,  84. 

made  before  incorporation  of  company,  56,  57. 

by  letters  sent  through  the  post,  92. 
prospectus,  to  be  specified  in,  65. 
provisional  before  commencement  of  business,  71. 
qualification  shares,  to  take,  78. 
shares,  to  take,  78. 
underwrite  shares,  to,  169,  171. 

ALIENS 

may  subscribe  Memorandum  of  Association,  28. 

"A"   LIST   OF   CONTRIBUTORIES,  85. 

ALLOTMENT   OF   SHARES,  90. 
conditional,  93. 

contract  constituting  title  to,  when  to  be  registered,  84. 
delay  in,  93. 

minimum  subscription,  91. 
notice  of,  sent  by  post,  92. 
return  of,  72. 
to  subscriber  of  memorandum  is  unnecessaiy,  78. 

ALTERATION 

of  Articles  of  Association,  51. 
Memorandum  of  Association,  24. 

cancelling  of  unissued  shares,  by,  124. 

change  of  name,  by,  19. 

increase  of  capital,  by,  122. 

reduction  of  capital,  by,  124. 

with  regard  to  the  company's  objects,  24. 

"AND   REDUCED,' 

addition  to  company's  name  of  the  words,  127. 

ANNUAL  LIST,  88. 

ANNUAL  MEETING 
of  company,  189. 

ANNUAL   SUMMARY,  89. 

APPEAL, 

from  registrar,  217. 

winding-up  petition,  against,  218. 

APPLICATION   FOR  SHARES,  91. 

conditional,  93. 
form  of,  91. 
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appointment 

of  auditors,  200. 
directors,  175. 
liquidators 

in  voluntary  winding-up,  222. 
winding-up  by  the  court,  229. 

under  supervision,  227. 
ARRANGEMENTS 

with  creditors,  224. 
ART, 

companies  formed  for  the  purpose  of  promoting,  18. 

ARTICLES   OF    ASS<  >C1ATK  >N,  2. 
adopt  ion  of  Table  A.  by,  49. 
alteration  of,  51. 

contract,  how  far  they  constitute  a,  49,  50. 
copies  to  l>e  supplied  to  members,  54. 
exclusion  of  Table  A.  by,  29. 
execution  of,  49. 
form  of,  29. 

inconsistent  with  memorandum  are  invalid,  51. 
inspection  of,  54. 

knowledge  of,  imputed  to  persons  dealing  with   the  com- 
pany, 54. 
registration,  of,  54. 
stamp  on.  49. 
subscription  of,  4'.). 
ASSOCIATION    CLA1  SK,  28. 

\i  DIT 

accounts  of  company,  200. 

\i  DITORS, 

appointment  of,  200. 

duties  of,  2()(». 

officers  of  tlic  company  are,  202. 

B. 
BALANCE  SHEET, 

auditors  musi  sign,  200. 

torn,  of,  L96-199. 
BANKINO    COMPANIES 

consisting  of  more  than  ten  members  must  be  registered,  7. 

BANKRUPT, 

company  cannol  be,  2i>7. 

disclaimer  of  shares  by  trustee  of,  106. 

provisions  in  articles  of  sale  of  shares  of  a,  '.''.t,  L00. 

transmission  of  shares  of,   105. 
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BANKRUPTCY, 

member  of,  105. 

rules  of,  how  far  applicable  in  a  winding  up,  233-230. 

BEARER, 

debentures  to,  negotiability  of,  150,  157. 
share  warrants  to,  106. 

BLANK  TRANSFER  OF   SHARES,  100. 

"  B  "  LIST   OF   CONTRIBUTORIES,  85. 

BOARD   MEETINGS, 
quorum  at,  176. 

BONDS,  LLOYD'S, 
borrowing  on,  137. 

BORROWING, 

company,  by,  136, 

powers  of  directors,  as  to,  136. 

receiver  by,  166. 

restrictions  on  exercise  of  power,  137. 

ultra  vires,  137. 

BROKERAGE,  169. 

BUILDING   SOCIETIES,  10. 

BUSINESS, 

not    commenced    within    a    year,  ground    for  winding  up, 

208,  209. 
power  of  liquidator  to  carry  on,  229. 
restrictions  on  commencement  of,  71. 


c. 

CALLS,  107. 

advance  payment  of,  in,  109. 

cash  payment  of,  in,  110. 

date  of,  110. 

executors,  liability  of,  for,  88,  231. 

forfeiture  for  non-payment  of,  111. 

irregixlarity,  108. 

liability  for — 

executors  of,  88,  231. 

registered  shareholder  of,  108. 

transferee  of,  110. 
lien  for,  114. 
making  of,  108. 

not  barred  by  forfeiture  of  shares,  113. 
power  to  make,  108,  109. 
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CALLS — continued. 

set-off  against  in  winding  up,  2.17. 
statute  of  limitation,  111. 
speciality  debts  are,  L08. 
winding  up  by  court,  made  in,  236. 

CAPITAL,  3. 

alteration  of,  118,  122. 

increase  of,  122,  123. 

cancellation  of  lost,  124,  125. 

circulating,  L30. 

conversion  of  shares  into  stock,  121. 

dividends  may  not  be  paid  out  of,  129. 

division  of,  118. 

fixed,  130. 

meaning  of,  117. 

mortgage  of  uncalled,  138.1 

reduction  of,  L23,  124,  125. 

reserve,  120. 

uncalled,  mortgage  of,  138. 

CASH, 

payment  for  shares  in,  83. 

consideration  other  than,  allotment  for,  84 

CERTIFICATE, 

incorporation  of,  59. 

conclusiveness  of,  59,  GO. 
shares  and  stock,  94. 

estoppel  raised  by,  95. 

form  of,  94. 

lost,  renewal  of,  95. 

mortgage  by  deposit  of,  95,  loo. 

prima  facii  evidence  of  title,  94. 

CERTIFICATION.  L02. 

en  \ii;.m  \N. 

adjournment  of  meeting  by,  I'M. 

declaration  by,  as  to  passing  of  resolution,  1 '•'•"> 

CHANGE   <>!•'    N  LME,  L9. 

CHARGE, 

"  floating."     >•■  Floating  Ch  lbgb. 

CHARTER, 

company  incorporated  by,  8. 

OHOSES-IN-  ACTION, 
debeni ures  arc  L61. 

COMMENCEMENT   OF    F.FSINKSS, 
restrict  ions  mi,  7".  71. 

["'I 
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COMMENCEMENT   OF   WINDING-UP 

by  the  court.  217. 

voluntary,  221. 
COMMISSION, 

underwriting,  169. 

COMMITTEE  OF   INSPECTION,  228. 

COMPOSITION   WITH   CREDITORS,  224. 

COMPULSORY    WINDING-UP.      See  Winding-up   by   the 
Court. 

CONCEALMENT 

in  prospectus,  63. 
CONCLUSION 

of  compulsory  winding-up,  218. 
voluntary  winding-up,  225. 

CONCLUSIVE, 

certificate  of  incorporation  to  be,  59. 

CONDITIONAL 

allotment  of  shares,  93. 

CONSOLIDATION   OF   SHARES,  122. 
CONTRACT, 

allotment   of   shares   for    consideration    other    than   cash 
for,  84. 

articles  of  association,  how  far  a,  49,  50. 

constituting  title  of  allottee  to  shares,  84. 

director  and  company,  between,  183. 

disclosure  of,  in  prospectus,  65. 

made  before  incorporation  of  company,  56. 

poovisional  before  commencement  of  business,  71. 

shares  to  take,  90,  91. 

underwrite  shares,  to,  169,  171. 

CONTRIBUTORIES.     See  Shareholders. 
adjustment  of  rights  of,  inter  se,  236. 

A.  list  of,  85. 
bankruptcy  of,  105. 

B.  list  of,  85. 
calls  on,  108. 
death  of,  88,  104. 

deceased,'  liability  of  representatives  of,  88,  231. 

holder  of  fully  paid  shares,  237. 

infant,  80. 

liability  of,  82. 

lists  of,  85. 

meeting  of.     See  Meetings. 

past  members,  85. 

petitions  by,  211. 
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(  '<  inversion 

of  paid  up  shares  into  stock,  121. 

CONVEYANCING   ACT,  1881, 
s.  19  (power  of  sale),  114. 

COPIES 

<>f  articles  and  memorandum  of  association  to  be  sent  to 
members,  54. 

register  of  members,  86. 

CCSTS 

in  compulsory  liquidation,  218. 

plaintiff  in  debenture  holder's  action,  of,  168. 

cor PONS 

for  dividends,  on  share  warrants,  10(i. 

CO  CRT, 

winding-up  by.      See  WdtdING-UP   i:y  THE   Coi  i;i. 

CREDITORS, 

application  to  court  by,  in  winding-up,  227. 

arrangements  with,  224. 

directors  may  be,  for  remuneration,  181. 

preferential,  2)!4. 

proofs  by,  235. 

winding-up  petition  by,  213. 

wishes  of,  211. 

D. 
DATE, 

calls,  of,  110. 

commencement  of  compulsory  winding-up,  '-'17. 

voluntary  winding-up,  L'L'I. 
prospectus,  of,  I'm. 

DEBENTURE-HOLDERS, 

ad  ions  by,  L68. 

appointment  of  receiver  by,   166. 

sale  by,  L65. 
winding-up  by,  L67. 

DEBENTURE-HOLDERS    ACTION, 

appointment  of  receiver  in,  l.Y_\ 
costs  of,  168. 

solicitor's  lien  for,   L68. 

final  judgment  in,  L53. 
foreclosure,  L66. 

jeopardy  of  security,  153. 

manager  appointed  by  court.  L53. 
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DEBENTURES, 

agreement  to  issue,  160,  164. 

assignable  subject  to  equities,  162. 

bearer,  payable  to,  155,  156. 

creation  of,  159. 

debenture  stock,  contrasted  with,  141. 

definition  of,  141. 

discount  may  be  issued  at,  164. 

equities,  company  may,  but  need  not  disregard,  150. 

floating-  charge,  147. 

foreclosure  of,  166. 

form  of,  143. 

irredeemable,  146. 

issue  of,  163. 

manager,  153. 

modification  of  rights,  155. 

negotiable,  156. 

pari  passu,  146. 

receiver  appointed  by  the  court,  152,  153. 

debenture-holders,  151,  152. 
register  of,  kept  by  company,  158. 
registrar,  159. 
registered  holder  to,  142. 
registration  of,  157,  158,  160. 
reissue  of,  163. 

reserve  capital,  charge  on,  120. 
specific  performance  of  agreement  to  take,  165. 
transfer  of,  161. 

transferred  subject  to  equities,  162. 
trust  deed,  154,  155. 
uncalled  capital,  charge  on,  138. 

DEBENTURE   STOCK,  141. 
certificate  of,  142. 
divisability  of,  142. 
negotiability  of,  156. 

DEBTS, 

dividends  are.  129. 

inability  to  pay  evidences  of,  209. 

preferential,  234. 

proof  of,  in  winding-up,  235. 

remuneration  of  directors  may  be,  181. 

set-off  of,  237. 

DECEASED   CONTRIBUTORY, 

personal  representatives  of,  88. 
DECEIT,  64. 

BE    FACTO   DIRECTORS,  180. 
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DEFAULT 

of  company  in  registering  transfer,  remedies  for,  98. 

DEFERRED   SHARES,  120. 

DEFUNCT   COMPANY, 

removal  of,  fiui  11  register,  246. 

DELAY, 

allotment  of  shares,  in,  93. 

DELEGATION, 

powers  by  directors,  of,  184. 

DEPRECIATION 

of  capital,  payment  of  dividends  without  regard  to,  l.".n-i:;:;. 

DIRECT*  >RS, 

accounts  to  lie  kept  by,  195. 

acting  as,  whether  an  agreement  to  take  qualification  shares, 

78. 
agents  of  companies,  are,  173,  175. 
agreement  to  take  qualification  shares,  78. 
allotment  <>f  shares  by,  173. 
appointment  of  first,  17">. 
approval  of  transfer  by,  99. 
calls  in  advance,  receipt  of,  by,  109. 
calls  to  be  made  by,  108. 
ceasing  to  hold  qualification  shares,  179. 
consent  to  act,  69. 

contracts  on  behalf  of  company  made  by,  173. 
contracts  (if,  with  company,  183. 
contract  to  take  shares  from  company,  69. 
contribution  between,  186. 
■/.  facto,  acts  by,  L80. 
definition  of,  174. 
delegation  of  powers  of,  184. 
disqualification  of,  1~!». 

elect  ion  of,    ITo. 

fiduciary  posit Lon  of,  173. 

first,  i?o. 

forfeiture  of  shares  by,  111. 

fraud  of,  r,  t. 

interested  in  company's  contracts,  L83. 

Liability  Act,  1890. .64. 

liability  of, 

agents  as,  1 75. 

dividends  paid  out  of  capital,  for,  133. 

fraud,  for,  i'>4. 

illegal  commencement  of  business,  for,  71. 

misfeasance,  for,  238. 

nondisclosure  in  prospectus  for,  65. 
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.  DIRECTORS— continued. 
liability  of — continued. 

negligence,  for,  185. 

qualification  shares,  for,  178,  170. 

relief  from,  185. 

secret  profits,  179. 
limitation  of  actions  against,  173. 
meeting  of,  184. 

names  of,  to  be  stated  in  prospectus,  67. 
negligence  of,  185. 
powers  of,  182. 

winding-up  after,  223. 
proceedings  of,  184. 
qualification  of,  69,  177,  178. 
quorum  of,  176,  177. 
ratification  of  irregular  acts,  of,  175. 
removal  of,  187. 
remuneration  of,  181,  182. 
retirement  of,  45. 
rotation  of,  45. 

secret  profits  obtained  by,  179. 
trustees,  how  far,  173,  174. 
votes  of,  184. 

DIRECTORS'  LIABILITY  ACT,  1890  (53  &  54  Vict.  c.  64), 
(14. 

DISCLAIMER, 

of  shares  by  trustee  in  bankruptcy,  105. 

DISCLOSURE 

of  contracts  in  prospectus,  65. 

DISCOUNT, 

debentures  may  be  issued  at  a,  164. 

shares  of  a  limited  company  may  not  be  issued  at  a,  83. 

DISPUTED   DEBT, 

court  will  not  make  a  winding-up  order,  on  a,  214. 

DISQUALIFICATION 
of  directors,  179. 

DISSENTIENT  MEMBERS, 

purchase  of  interest  of,  240. 

DI- SOLUTION   OF   COMPANY. 

after  compulsory  winding-up,  218. 
voluntary  winding-up,  225. 

DISTRESS,  149. 
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dividends, 

acl loo  for,  Limital ion  of,  129. 

accretions  to  capital  may  be  used  in  payment  of,  i.'!-'!. 
appointment,  w5,  176. 
capital,  may  nol  be  paid  out  of,  129. 
cash,  are  payable  in,  134. 
cumulative,  118,  I  19. 
debts  are,  L29. 
declaration  of,  129. 
payable  out  of  profits  only,  129. 
proportion  in  which  paid,  li'.s. 
"ii  a  transfer,  134. 

DIVISION 

of  shares  into  shares  of  smaller  amount,  L22. 

DOMICILE   OF  A   COMPANY,  20. 

E. 
ENLARGEMENT, 

of  time  for  registration,  160. 

ESTOPPEL, 

share  certificate  operates  as,  95,  96. 

EXAMINATION 

of  persons  as  to  affairs  of  a  company  in  liquidation,  238. 

EXECUTION 

creditor,  149. 

EXECUTORS, 

of  contributory,  88. 

EXPENSES, 

preliminary,  68. 

EXTRAORDINARY  MEETING,  L89. 

EXTRA!  tRDINARY   RESOLUTION, 
definition  of,  L9 1. 

sanctioning  compromise  with  creditors,  224. 
voluntary  winding-up,  for,  194. 

F. 

FICTITIOUS    PERSON, 

allotment  of  shares  to,  81. 

FIDUCIAPV    POSITION 

of  directors  and  promoters,  L73. 
I  M:sT   OENERAL   MEETING,  L88. 
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FLOATING   CHARGE, 

definition  of,  147,  148. 
foreclosure  of,  166. 

priority  of  preferential  debts  over,  232. 
specific  mortgages  over.  149. 
registration  of,  159. 
when  it  crystalizes,  150. 
within  3  months  of  winding-up,  void,  236. 
FORECLOSURE   ACTION,  166. 

FOREIGNER 

may  subscribe  memorandum  of  association,  28. 

FORFEITURE 

of  shares,  111,  112,  113. 

calls,  111. 
power  of,  111. 

relief  against,  will  not  be  granted,  112 
sale  of  forfeited  shares,  111. 

FORGED   TRANSFER 
of  shares,  103. 

FORMATION   OF   A   COMPANY, 

steps  in,  12. 
costs  of,  57 

FORMS, 

Articles  of  Association,  of,  29. 

balance  sheet,  of,  196. 

certificate,  of,  94. 

debenture,  of,  143. 

Memorandum  of  Association,  of,  13 

of  Prospectus,  73. 

transfer  share,  of,  97. 

FOUNDERS'  SHARES,  120. 

FRAUD, 

on  minority,  52. 

rescission  of  contract  for,  62. 

winding-up  for,  210. 

FRAUDULENT  PREFERENCE,  235. 

FUTURE  CALLS, 

liability  of  transferee  for,  104. 

G. 

GARNISHEE   ORDER,  149. 

GENERAL   MEETINGS.     See  Meetings. 
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Onu|>\\  [LL, 

prospectus  to  specify  amounl  payable  for,  I 
(;i    \  KAN  TEE, 

companies  limited  by,  206. 

H. 

HUSBAND, 

liability  of,  for  wife's  shares,  80. 

I. 

IMPLIED   CONTRACT 

to  take  qualification  shares,  78. 

INABILITY 

to  pay  debts,  209. 

INADVERTENCE, 

omission  to  register  mortgage  by,  160. 

INCORPORATED   COMPANIES,  8. 

INCORPORATION, 

certificate  of,  59. 

INCREASE 

of  capital,  122. 

INDEMNITY 

of  past  member  by  transferee,  104. 

persona]  representative  <>f  deceased  member,  88 
INFANT, 

allotment  of  Bhares  to,  80. 

attaining  majority  daring  winding  up,  222. 

rescission  of  contract  by,  80. 
"IN    HIS    o\\  N     RIGHT," 

meaning  of  the  words,  178. 

INJUNCTIONS  TO   RESTRAIN, 

name,  use  of,  misleading,  L9. 

presentation  <>f  winding-up  petition,  214. 
iNsui.N  ENCY  OF  COMPANY, 

evidence  of,  209. 

ground  for  winding-up  order,  208. 

INSPECTION. 

contracts  mentioned  in  prospectus,  of,  88 
memorandum  of  articles,  of,  54. 
register  of  debentures,  of,  L59. 
members,  of,  86. 
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INTEREST 

on  calls  paid  in  advance,  109. 
disqualifying  directors,  43,  183. 
in  land,  shares  are  not,  93. 

INTERNAL  AFFAIRS 

of  company,  54. 

IRREGULARITY,   EFFECT   OF, 
appointment  of  directors,  180. 
calls,  108. 
forfeiture,  112. 

J. 

JUDGMENT   CREDITORS,  149. 

JUDICATURE  ACT,  1875,  s.  10,  ..233. 

"JUST  AND   EQUITABLE," 
meaning  of,  210. 

K. 

KNOWLEDGE 

of  memorandum  and  articles  imputed,  54 


L. 

LACHES, 

in  applying-  for  rectification  of  register,  237. 

LAND, 

power  of  company  to  hold,  243. 

LANDLORD, 

distress  for  rent  by,  149. 

LEAVE   OF   THE   COURT 

necessary  for  altering  memorandum,  25. 
reduction  of  capital,  124. 

LEGAL   MORTGAGE, 
registration  of,  139. 

LIABILITY, 

auditors,  of,  200. 

directors,  of,  64,  71,  133,  175,  238. 

liquidator,  of,  223. 

LIEN 

on  shares,  114. 

[  I4  ] 
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LIMITATION 
of  liability,  25. 

LIMITATIONS,  STATUTE   OF, 
breach  of  trust,  17-!. 
dividends,  129. 

LIMITED," 

must  be  part  of  the  name,  17. 
penalties  for  omission  of,  17. 

improper  use  of,  18. 
when  it  may  be  dispensed  with,  18. 

LIQUIDATORS, 

voluntary  winding-up,  in,  223. 

applications  to  the  court  by,  225. 

appointment  of,  2'2'2. 

duties  of,  223. 

final  account  of,  225. 

liability  of,  223. 

|mw  era  of,  223. 
winding-up  by  the  court, 

appointment  of,  228. 

inspectors,  228. 

calls,  power  to  make,  231. 

contracts  by,  22!>. 

distribution  of  assets  by,  l'-'H'. 

powers  of,  229,  230. 

property  does  not  vest  in,  229. 

provisional,  228. 

removal  of,  224. 

remuneration  of,  -!-".*. 
winding-up  under  supervision,  231. 

LIST  OF   CONTRIBUTORIES, 

A.  List,  230. 

B.  List.  230. 
liquidator  must  settle,  230. 

persons  liable  in  their  own  right  to  be  distinguished,  '_'.'il 
paid-up  shareholders  not  bo  be  placed  on,  237. 
rect  Ification  of,  237- 

LIST   OF   MEMBERS, 

annual,  88.  • 

at  statutory  meeting,  L88. 

LLOYD'S    BONDS,   L37. 

LOST  CAPIT  \L. 

power  t"  cancel,  L24. 

LOST   SBARE   CERTIFICATE, 

renewal  of,  '•'•">. 
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M. 

MAIN   OBJECT,   23. 

MALICIOUS       PRESENTATION       OF       WINDING-UP 
PETITION,  216. 

MANAGER, 

appointment  of,  153. 

MARRIED  WOMAN  SHAREHOLDER,  80. 

MEETINGS, 

board,  of,  184. 
company,  of,  188. 
annual,  189. 
chairman  of,  191. 
extraordinary  meetings,  189. 

requisitions  by  shareholders  for,  189. 
first,  188. 

notice  of,  189,  190. 
ordinary  meetings,  189. 
poll  at,  191. 
proxies,  191. 
quorum,  190. 
show  of  hands,  191. 
statutory  meetings,  188. 

default  in  holding,  213. 
list  of  members  produced  at,  188. 
when  to  be  held,  188. 
votes,  191. 
creditors  of,  229,  230. 
directors  of,  184. 
subscribers  to  memorandum,  176. 

MEMBER, 

actions  by,  180. 
agreement  to  become,  78. 
bankruptcy  of,  105. 
ceasing  to  be,  82. 
death  of,  88,  104. 
definition  of,  178. 
dissentient,  240. 
foreign,  28. 
infant,  80. 
liability  of  past,  85. 

present,  82. 
list  of,  85. 
married  woman,  80. 
minimum  number  of,  2,  205,  208. 
[  16] 
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MEMBER— continued. 
notice  to,  189. 
register  of,  ?!»,  86. 
ahare  wan-ants,  holders  of ,  arc  not,  107. 

MEMORANDUM  OF  ASSOCIATION,  2 
alteration  of,  24. 

change  <>f  name,  by,  19. 

conversion  of  paid-up  shares  into  stock,  by,  121. 

increase  <>f  capital  by,  122. 

reduction  of  capital  by,  124. 

with  regard  to  the  company's  objects,  24. 
capital  clause,  27. 
contents  of,  2. 

copies  of,  to  be  given  to  the  numbers,  54. 
form  of,  13. 

infant,  subscribed  by,  28. 
inspection  of,  54. 

knowledge  of,  imputed  to  persons  dealing  with  company,  04. 
name  of  company,  to  be  stated  in,  17. 
objects  of  company,  to  be  stated  in,  21. 
registration  of,  54. 
relation  of,  to  articles,  51. 
seven  subscribers  are  necessary,  28. 
subscribers  of,  are  members,  78. 
unalterable,  2. 

MINIMUM    NUMBER  OF   DIRECTORS,    176. 

of  members  of  registered  company,  12,  205,  208. 

MINIMUM    SUBSCRIPTION,   70. 

allotment  voidable  if  not  complied  with,  91,  92. 
business  not  commenced  before,  71,  91. 
contracts  made  before,  71. 
definition  of,  70. 

prospectus,  must  be  contained  in.  67. 

return    of    deposits    if  minimum   subscription  be  not  sub- 
scribed, 91. 

MINORITY,    RIGHTS   OF,    52. 

MISFEASANCE,  238. 

MISREPRESENTATION,  64. 

Directors'  Liability  Act,  1890.. 64. 

prospectus  in,  64. 

MISTAKE, 

application  for  shares  by,  '■'•''■ 
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MORTGAGE,    CHATTELS  OF,    140. 

register  of,  kept  by  company,  158. 
registrar,  159. 
registration  of,  under  Companies  Act,  1900,  ss.  14,  72. 
reserve  capital  cannot  be  charged,  120. 
shares  of,  100,  101. 

MORTGAGE   DEBENTURES,    142,    and  see  Debentures. 


N. 

NAME   OF   COMPANY,    17. 

addition  of  the  word  "  limited  "  to,  17. 

words  "and  reduced  "  to,  127. 
change  of,  19. 

injunction  against  use  of,  19. 
memorandum,  to  be  stated  in,  17. 
penalty  for  not  publishing,  18. 
similarity  of,  prohibition  of,  18,  19. 

NEGLIGENCE, 
auditor,  of,  201. 
director,  of,  185. 

NEGOTIABLE   INSTRUMENT, 

debentures  payable  to  bearer,  150. 

NON-DISCLOSURE   IN  PROSPECTUS,   64,   65. 

NON-EXISTENT   PRINCIPAL," 

application  for  shares  in  name  of,  81. 

NOTICE, 

allotment  of  shares,  95. 
meeting  of  company,  of,  189. 
post,  by,  190. 

0. 

OBJECTS   OF   A   COMPANY,    21. 

alteration  of,  24,  25. 
extension  of,  24,  25. 
incidental  objects,  22. 
legality  of,  24. 
main  object,  23. 

Memorandum  of  Association  must  specify,  21. 
power  of  company  is  limited  to  objects  specitied  in  memo- 
randum, 8. 
unlawful,  must  not  be,  24. 
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OFFICE.     See  Registered   Office. 

OFFICER    OF    COMPANY 
auditor  is,  202. 
who  is,  238. 

OFFICIAL   LIQUIDATOR,   228  (and  see  Liquidator  I, 

OFFICIAL  RECEIVER, 

provisional  liquidator,  228. 

"  ONE  MAN,"    I  <  >M  1  *A  N I  ES,    5, 16. 

ORDINARY  MEETING.     See  Meeting. 

ORDINARY   SHARES,    119. 

OUTSIDER 

dealing  with  company,  54. 


P. 

PAID-UP  SHARES, 

conversion  of,  into  stock,  121. 
estoppel,  by  certificate,  96. 
holder  of,  is  a  contributory,  237. 

PARI  PASSU,    146. 

PARTNERSHIP,  5—7. 

PAST   MEMBER, 
liability  of,  85. 

PAYMENT, 

dividends  of,  129-134. 
of  calls  in  advance,  L09. 

shares  for — 

in  cash,  83. 

otherwise  than  in  cash,  84. 

PENALTY, 

default  in  filing  contract  constituting  the  title  of  the  allottee 

of  paid-up  shares,  for,  84. 
name  of  limited  company,  for  not  publishing,  18. 

PERS<  >N, 

company  duly  incorporated  is  a,  5, 

PERSONAL  PROPERTY, 

shares  are,  93. 

[  15»] 
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PERSONAL   REPRESENTATIVE 

of  deceased  member, 
liability  of,  88. 

transfer  of  shares  by,  104,  105. 
transmission  of  shares  to,  104. 

PETITION, 

reduction    of   company's   capital    under    Companies    Acts, 

1867  and  1877,  for,  126. 
winding-up  order,  for,  211. 

And  see  Winding-up. 

"  PLACING  "    SHARES,    81,    170. 

PLAINTIFF, 

undertaking  by,  on  appointment  of  receiver,  153. 

POLL, 

demand  for,  191. 
how  taken,  191,  192. 

POST, 

notice  of  allotment,  by,  95. 
service  of  notices,  by,  190. 

POWER,    22. 

Articles  of  Association,  to  alter,  51. 
borrowing,  136. 
business,  to  commence,  71. 
land,  to  hold,  243. 

POWERS, 

memorandum,  in,  21-25. 

restrictions  of,  in  case  of  a  limited  company,  8. 

POWERS  OF  DIRECTORS.     See  Directors. 

POWERS   OF   LIQUIDATORS.     See  Liquidators. 

PREFERENCE   SHARES,  118. 

capital,  preference  as  to  repayment  of,  119. 

cumulative,  118,  119. 

rights  of  holders  of,  in  winding-up,  119. 

PREFERENTIAL  PAYMENTS 

in  Bankruptcy,  234. 

PRELIMINARY  CONTRACT,  56. 

PRELIMINARY  EXPENSES, 

statement  as  to,  in  prospectus,  68. 

PREMIUM, 

issue  of  shares  at  a,  171. 
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PREPAYMENT 

Of  calls,  109. 

PRIORITY, 

costs  of,  218. 
lien  of,  115. 
secured  debts,  149. 
transfers  of,  101. 

PRIVATE  COMPANY, 
exemptions  of,  204. 
may  consist  of  two  members,  205. 
position  of,  203. 

PROFIT, 

company  formed,  not  for,  18. 
place  of,  director  debarred  from  holding,  179. 
secret,  liability  of  director  for,  179. 
promoter  for,  61. 

PROFITS, 

dividends  payable  only  out  of,  129. 

interest  on  calls  paid  in  advance   need  not  be   paid  out 

of,  110. 
what  are,  129-134. 

PROMOTERS, 

definition  of,  61. 
duty  of  disclosure.  61. 
fiduciary  position  of.  til. 
fraud  by,  64. 

prospectus  to  disclose  payment  made  to,  US. 
ecrei  profil  by,  61. 

PROOF, 

amendment  of,  235. 

debts  in  winding-up,  of,  L':'..".. 
after  t ime  fixed,  235. 

PROPERTY  OF  COMPANY, 
appreciation  of,  133. 

depreciation  of,  130-133. 
floating  charge  on,  147,  14H. 

PROSPECTUS, 

action  for  misrepresentation  in,  64. 

concealment   in,  63. 

dated,  to  be,  67. 

definition  of,  62. 

Directors'  Liability  Act,  L 890.. 64 
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PROSPECTUS— continued. 

directors  to  be  named  in,  67. 

disclosure  in,  62,  67. 

form  of,  73. 

misrepresentation  in,  63. 

particulars  to  be  contained  in  (Companies  Act,  1907,  s.  2), 

67,  68. 
public,  containing  invitation  to  the,  203. 
published  more  than  one  year  after  the  commencement  of 

business,  68. 
statement  in  lieu,  68. 
Waiver  Clause,  66. 

PROVISIONAL   CONTRACTS,   71. 

PROVISIONAL  LIQUIDATOR,   228. 

PROXY, 

corporation,  may  vote  by,  192. 

costs  of,  192. 

form  of,  192. 

show  of  hands,  cannot  be  counted  on,  191. 

PUBLIC, 

invited  to  subscribe,  203. 

PURCHASE 

by  limited  company  of  its  own  shares  is  illegal,  80. 

Q. 

QUALIFICATION   SHARES   OF   DIRECTOR, 

acceptance  of  office  whether  a  contract  to  take,  78 
contract  in  writing  to  take  from  company,  69. 
statement  as  to  in  prospectus,  67. 
to  be  held  "  in  his  own  right,"  178. 
validity  of  acts  of  disqualified  director,  180. 

QUORUM, 

at  meetings  of  company,  190. 
definition  of,  177. 
directors,  of,  176,  177. 

RAILWAY   COMPANIES,  8,  9. 

RATIFICATION 

by  company  of  unauthorised  acts  of  directors,  175. 
of  contract  made  before  incorporation  of  company,  57,  58. 
[22] 
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RECEIVER, 

agent  for  company  or  the  court,  152. 

appointment  of  by  court,  152,  15.3. 

borrowing  by,  1(56. 

debenture-holders  for,  151,  152. 

jeopardy  <>f  security  enables  court  to  appoint,  153. 

manager,  and,  153. 

security  given  by,  153. 

REC(  INSTRUCTION,  230. 

sale  of  undertaking  for  purposes  of,  241. 

RECTIFICATION 

of  register  of  members,  79,  237. 
time  for  applying  for,  237. 

REDUCTION   OF   CAPITAL,  123-127. 

"and  reduced,"  addition  of  to  company's  name,  127. 

cancellation  of  unissued  shares,  124. 

creditor's  rights  of,  in  case  of,  127. 

lust  capital,  124. 

petition  to  confirm,  120. 

return  of  paid  up  capital,  124. 

sanction  of  court,  when  required,  124. 

REGISTER   OF   COMPANIES, 

defunct  companies  may  be  struck  off,  240. 
registrar  of  joint  stock  companies,  to  keep,  '-'• 

REGISTER  OF   DEBENTURES,  158,  159. 

REGISTKK   ()F   MEMBERS,  79,  80. 
copies  of,  right  to  take,  86. 

entry  in,  generally  necessary  fur  membership,  7'.»,  80. 
Inspection  of,  80. 
particulars,  bo  be  entered  in,  SO. 
prima  facie  evidence,  86. 

rectification  of.      ,sv<    Ukitikication   <m    |{i;i;isteh. 
registered  office,  bo  be  kept  at,  ■_'•». 
subscribers  of  memorandum   are   members  without   entry 

in,  78,  79. 
transferee  not  entered  in,  may  be  a  member,  98. 
trusts  not  to  be  entered  in,  86. 

REGISTER  OF  MORTGAGES   AND   CHARGES,   L68,  15U. 
debentures  secured  by  mortgage  or  charge,  L59. 
endorsement  of  registrar's  certificate  on  debentures,  I  13. 
floating  charge,  in  case  of,  L69. 

inspection  of,  159. 

penalties  for  non-registration,  L59. 

what  mortgage  and  charge  must  he  registered,  L59« 
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REGISTERED   OFFICE   OF   COMPANY, 

change  of,  20. 

company  must  have,  20. 

name  of  company  to  be  exhibited  at,  17,  18. 

penalty  for  carrying  on  business  without,  20. 

register  of  members  to  be  kept  at,  20. 

service  of  notices  at,  20. 

situation  of,  to  be  stated  in  memorandum,  20. 

REGISTRAR  OF   JOINT   STOCK   COMPANIES,  2. 

allotments  return  as  to,  to  be  filed  with,  72. 

appeals  from,  217. 

certificate  by,  of  incorporation  of  company,  59. 

change  of  company's  name  sanctioned  by,  19. 

contract  constituting  allottee  to  paid  up  shares  to  be  filed 

with,  84. 
defunct  companies,  power  to  strike  off  register,  246. 
registration  by, 

of  articles  of  association,  54. 

change  of  name  of  company,  19. 

memorandum  of  association,  54. 

mortgages  and  charges.  159. 

order  dissolving  company,  218. 

prospectus,  73. 

REGISTRATION, 

articles  of  association,  of,  54. 
change  of  name  of  company,  of,  19. 
company  of  new,  58. 

existing,  58. 
contract  for  issue  of  shares  for  consideration  other  than 
cash,  of,  84. 
extension  of  time  for,  160. 
debentures,  of,  157,  158,  159. 
memorandum  of  association  of,  54. 
mortgages  and  charges,  of,  139. 
penalty  for  non-registration,  84. 
prospectus,  of,  73. 
transfer  of  shares,  of,  98. 

REGULATIONS   OF   A  COMPANY, 
alteration  of,  51. 

contract,  how  far  they  constitute  a,  49. 
copies  of,  54. 
definition  of,  49. 
effect  of,  49,  50. 

inconsistent  with  memorandum  are  invalid,  51 . 
knowledge  of,  imputed  to  members,  54. 

persons  dealing  with  company,  54. 
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RELIEF, 

against  forfeiture  of  shareB,  112. 

REMEDIES*  OF  DEBENTURE   HOLDERS,  165-168. 

REMOVAL 

of  directors,  187. 

liquidator  appointed  by  court,  224. 

REMUNERATION 

of  directors,  181,  182. 
promoter,  08. 

RENT 

accruing  after  commencement  of  winding  up,  232. 
distress  for,  before  winding  up,  1  19. 

after  commencement  of  winding  up,  232. 

RE-ISSUE   OF   DEBENTURES,  163. 

REPORT, 

auditor,  by,  200. 
liquidator,  by,  225. 

REPORT  OF   DIRECTORS 

before  statutory  meeting, 
form  of,  188. 

particulars  to  be  inserted  in,  188. 
remedies  for  omission  to  register, 
winding-up  petition  may  be  presented  if  report  be  not 
registered,  213. 

REPRESENTATIVE 

of    deceased    members,    88    (and    see    Personal    Rk.pre- 

-I    NT  \TI\  i:  I. 

REPUTED  OWNERSHIP, 

bankruptcy  rules  as  to,  do  not  apply,  "-'"-li. 

REQUISITION 

by  shareholders  for  meeting,  L89. 

UKMlssiuN 

of  contract  to  take  shares,  <>■_'.  63. 

UKKKIlYi;    CAPITAL, 

created  under  Companies  Act,  1879,  s.  ■">..  I*J<'. 
cannot  be  charged,  L20. 

RESERVE    FUND, 

creation  of,  out  of  profits,  L34. 
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RESOLUTIONS  OF  GENERAL  MEETING  OF  COMPANY, 

altering  memorandum  of  company,  24. 

regulations  of  company,  51. 
appointing  directors,  175. 

liquidators,  222. 
declaring  dividend,  129. 
extraordinary,  194. 

delegating  to  creditors  power  of  appointing  liquidators, 
notice  of,  194. 

sanctioning  compromise  with  creditors   and  contribu- 
tories,  224. 

voluntary  winding  up,  for,  220,  221. 
increase  of  capital,  as  to,  122. 
ordinary,  192. 
reducing  capital,  123. 
sale  of  company's  capital  for  shares  in  another  company, 

for,  241. 
special,  193. 

articles  of  association,  as  to,  51. 

change  of  name  as  to,  19. 

definition  of,  193. 

majorities  required  to  pass,  193. 

memorandum,  alteration  of,  24. 

notice  of,  194. 

reducing  capital,  123. 

voluntary  winding  up,  for,  220,  221. 

RESTRAINT   OF   PROCEEDINGS, 

against  company  after  presentation  of  winding-up  petition, 
232. 
in  liquidation,  232. 

RESTRICTIONS, 

commencement  of  business,  71. 
transfer  of  shares,  on,  99. 

RETURNS 

to  registrar  of  joint  stock  companies,  allotment  of  shares,  as 
to,  72. 

REVISED  TABLE,  A,  49,  250  (and  see  Appendix  B). 

"RIGHT,  IN   HIS   OWN" 
meaning  of,  178. 


ROTATION, 

of  directors,  45. 
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S. 

BALE 

of  company's  property, 
liquidator,  by,  230. 

new  company,  to,  241. 

shares  in  another  company  for,  241. 
forfeited  shares,  111. 
testator's  business  for  shares  in  limited  company,  82. 

SANCTION   OF  THE   COURT, 

alteration  of  memorandum,  for,  24. 
rectification  of  register  of  mortgages,  for,  L60. 
reduction  of  capital,  for,  124. 

SCHEME 

of  arrangement,  224. 

SCIENCE, 

company  formed  for  the  purpose  of,  IS. 

SEAL, 

execution  in  blank  of  transfers  under.  I'll),  101.. 

SEAL   OF   COMPANY, 

certificate  of  shares,  to  be  under,  94. 

SECRETARY, 

"certification  "  by,  102. 

SECRET  PROFIT, 

liability  of  director  to  refund,  17'». 
promoter  to  refund,  61. 

SECURED   CREDIT*) I ;. 

garnishee  order,  in  respect  of,  140. 

landlord,  L49,  •_'.:•_'. 

preferential  payments  in  winding-up.  to.  -■">! 

proof  in  winding-up  l>v,  H'.7. 

rights  of,  L49,  233. 

SECURITY, 

to  be  given  by, 

liquidator,  228. 

receiver,  1  ">.'!. 

SERVICE, 

writ-  on  company,  of,  20. 

SET-OFF, 

contributory  is  nol  entitled  to,  237. 
in  winding  up,  235. 
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SHARE   CERTIFICATE,  3,  94. 

certification  of,  102. 

estoppel  raised  by,  95,  96 

form  of,  94. 

lost,  renewal  of,  95. 

mortgage  by  deposit  of,  95,  100. 

prima  facie  evidence  of  title,  94. 

sealed,  94. 

SHAREHOLDERS, 

actions  by,  180 

adjustment  of  rights  of,  in  winding-up,  236. 

allotment  of  shares,  to,  78. 

articles  of  association,  how  far  a  contract  between,  49,  50. 

bankruptcy  of,  105. 

corporation  may  be,  80,  192. 

death  of,  88,  104. 

dissentient,  240. 

foreigner  may  be,  28. 

infant  shareholder,  80. 

liability  of  present,  82. 

list  of,  85. 

married  woman  may  be,  80. 

meetings  of,  188-191. 

minimum   number  of   in   case  of   registered   company,  2, 

205,  208. 
notices  to,  189. 

proceedings  in  name  of  company  by,  180. 
register  of,  79,  86. 
subscribers  of  memorandum  are,  78. 
transferees  not  on  register,  may  be,  79,  98. 
votes  of,  191. 
who  are,  78. 

SHARES, 

allotment  for  consideration  other  than  cash,  84. 

allotment  of,  90. 

application  for,  90 

brokerage  for  placing,  169. 

calls  on,  108-111. 

cash,  payment  for,  in,  83. 

certificate  of,  94. 

company  may  not  purchase  its  own,  80. 

conversion  of,  into  stock,  121. 

deferred,  120. 

discount,  may  not  be  issued  at,  83. 

dividends  on,  129. 

forfeiture  of,  111-113. 

"founders',"  120. 
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SHARES — contin  tied. 

interest  iii  land,  are  not,  93. 

liability  on,  82. 

lien  on,  114. 

mortgage  of,  100,  101. 

not  ice  of  allotment  of,  90. 

ordinary,  1 19. 

personal  estate,  are,  93. 

"placing,"  81,  17". 

preference,  118. 

premium,  issue  of,  at,  171. 

subdivision  of,  118. 

subscribed  for,  in  memorandum,  78. 

surrender  of,  113. 

transfer  <  if.      S&   TRANSFER   OF  SHAKES. 

transmission  of,  104,  105. 

underwriting,  169. 

SUA  RE  WARRANTS,  106. 
conditions  on,  106. 
coupons  for  dividends  on,  107. 
effect  of,  107. 
form  of,  106. 
stamps  on,  106. 

SHOW  OF   HANDS, 
voting  by,  191. 

SPECIAL  MANACER,  228. 

SPECIAL    RESOL1  TION, 

articles  may  be  altered  by,  51. 
change  of  name,  tor,  19. 
definition  of,  193. 

lmu   to  lie  passed,  193. 

voluntary  winding-up,  for,  220,  221. 

SPECIALTY  DEBTS, 
dividends  an',  129. 
limitation  of  actions  for,  129. 

SPECIFIC    PERFORMANCE  OF   CONTRACT 

to  allot  shares,  7!*. 

give  debentures,  L65. 
take  debeni  ores,  L65. 

STAMP   DUTY. 
proxies,  on,  192. 
transfer  of  shares,  on,  99. 

statement  in  lieu  of  prospectus,  68. 
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STATCTE   OF   LIMITATIONS, 
breach  of  trust,  173. 
calls,  111. 

dividends,  in  action  for,  129. 
winding-up  order  does  not  run  against  creditors  after,  229. 

STATUTORY   COMPANY,  8,  9. 

STATUTORY   MEETING  (COMPANIES   ACT,  1900,  s.  12), 
definition  of,  188. 
default  as  to,  consequences  of,  213. 
filing  of  directors'  report  before,  188. 
list  of  members  to  be  produced  at,  188. 
when  to  be  held,  188. 

winding-up  petition  may  be  presented,  if  default  is  made 
as  to,  213. 

STAY  OF  PROCEEDINGS, 

presentatio7i  of  winding-up  petition,  after,  232. 

STOCK,  121. 

conversion  of  paid-up  shares  into,  121. 

debenture  stock,  141,  142,  150. 

divisibility  of,  121. 

members  of  company,  stockholders  are,  107,  121. 

share  warrants  to  bearer  issued  in  respect  of,  106,  107. 

transfer  of,  106. 

STOCK  EXCHANGE, 
rules  of,  99,  142. 

SUBDIVISION 

of  shares  (Companies  Act,  1867,  ss.  21,  22),  118. 

SUBSCRIBER 

of  Memorandum  of  Association,  28. 
alien  may  be,  28. 
appointment  of  directors  by,  176. 
corporation  may  be,  80. 
infant  may  be,  28. 
liability  of,  78. 

meetings  of,  76.  • 

member  of  company  is  a,  78. 

paid-up  share  subscribed  for  in  memorandum,  79. 
seven  persons  must  subscribe  memorandum,  28. 

SUBSTRATUM 

of  company  gone,  winding  up  because,  23,  24. 

SUMMARY 

of  capital  and  shares,  89. 
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supervision, 

winding  up.     See  Winding-up  dndbb   Supervision. 

SIRRENDER    OF    SHARES,  113. 

SI  BPENSION 

of  business  for  a  vcar  is  a  ground  for  a  winding-up  order, 
208,  209. 

T. 

TABLE   A.,  Revised,  49,  250  (<md  see  Appendix  B). 

adoption  of,  wholly  or  in  part  by  registered  articles,  41). 
validity  of  provisions  of,  51 

TIME, 

commencement  of  business,  for,  71. 
extension  of,  for  registration  of  debentures,  100. 
mortgage  or  charge  for  registering,  159. 
return  of  allotments,  for  tiling,  72. 
statutory  meeting  for  holding,  188. 

TRANSFER 

of  debentures,  161. 
shares  or  stock,  !»7. 

bankruptcy,  provisions  as  to  transfer  in  case  of,  '.lit, 

100. 
blank,  effect  of,  100. 
certificate,  production  of,  on,  98. 
"  certification,"  102. 
consideration  for,  to  be  stated,  97. 
discretion  of  directors  as  to  registration  of,  99. 
dividends  declared  after  contract  for,  134. 
duty  of  company  t..  register,  98. 

execut  ion   <>f,  itX, 

forged,   L03. 

form  of,  '»7. 

indemnity  of  transferor  by  transferee,  1(»4. 

irregularity,  104. 

iuiik-  pro  I line,  '.tS. 

pauper,  to  a,  99. 

personal  representatives,  by,  104,  105. 

power  to  refuse  registration  of,  '■•'•|. 

priority,  L01. 

registration  of,  98. 

restrict  ions  on,  !)!>. 

right  of  shareholders  to,  99. 

stamp  on,  99. 

stork  of,  L06. 
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Index, 
transferee, 

liability  of,  104. 
objection  by  directors  to,  99. 
rights  of,  98. 
registration  of,  98. 

TRANSFEROR, 

dividends,  right  to,  134. 
liability  of,  85,  104. 

TRANSMISSION  OF   SHARES, 

on  appointment  of  new  trustees,  105. 
rm  bankruptcy,  105. 

death,  104. 

on  marriage,  105. 

TRUSTEE, 

beneficiary  must  indemnify,  87. 
company,  for,  contract  by,  56. 

director,  how  far,  173,  174. 
debenture  holders,  for,  154. 
shares  of,  87. 
sale  of  trust  property,  for  shares,  82. 

TRUSTEE  ACT,  1893, 

vesting  order  under,  218,  219. 

TRUSTS, 

company  not  affected  by  notice  of,  86,  87. 
notice  of,  not  to  be  entered  on  register,  86,  87 


u. 

ULTRA   VIBES,  21. 
acts  of  company,  21. 

directors,  21,  175. 
borrowing,  137. 
calls,  108. 

consent  of  all  members  cannot  ratify,  21. 
payment  of  dividends  out  of  capital  is,  129. 
regulations  similar  to  Table  A.  cannot  be,  51. 

UNCALLED  CAPITAL, 

mortgage  or  charge  of,  138. 

UNDERTAKING, 

mortgage  of,  148. 
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UNDERWRITING,  L69. 

agreement  form  of,  171,  172. 
commission  for,  L69. 

legality  of,  17<). 

"I it ii hi  tn  take  shares,  171. 

provisions  of  Companies  Acts,  1900  and  1907.. 170  172. 

I  ^INCORPORATED  COMPANIES,  7. 

I  \  LIMITED  COMPANY,  1<>. 

(  NLloiIDATED  DAMAGES, 

winding-up  petition,  cannot  be  presented  for,  215. 

UNQUALIFIED  DIRECTORS,  180. 

UNSECURED  CREDITORS, 

rights  as  against  debenture-holders,  101. 
rights  of,  in  winding-up,  234. 


V. 

VALIDITY   OF  ACTS, 

of  de facto  directors,  180. 
disqualified  directors,  180. 

VALUATION, 

of  securities  in  winding-up,  167,  233,  ^.'!4. 

VENDOR 

to  company,  68. 

VOLUNTARY  WINDING-U\ 

adoption  of  proceedings  by  court,  220. 

alteration  in  status  of  members,  after,  222. 

applications  bo  court,  225. 

appointment  of  liquidators,  222,  22.">. 

arrangement  with  creditors,  224. 

commencement  of,  221. 

conclusion  of,  225. 

contributory,  rights  of,  226. 

creditor,  rights  of,  226. 

directors'  powers  in,  223. 

distribution  of  property,  222. 

dissolution  of  company,  225. 

effeel  of,  221. 

grounds  for,  220. 

power  of  company  during,  221. 

proceedings  in,  222. 

against  the  company,  232. 
[  33  ] 


Index. 

VOLUNTARY  WINDING-UP— contin  m  d. 

proof  of  debts,  235. 
resolution  for,  221,  222. 
special  resolution  for,  220,  221. 
stay  of  actions  against  company,  232. 
transfer  of  shares  during,  221. 
winding-up  order  after,  226. 

VOTES, 

declaration  of  chairman  as  to,  193. 

director  interested  in,  183,  184. 

members  of,  191. 

poll,  191,  192. 

proxies,  192. 

show  of  hands,  191. 

stockholders',  107,  121. 


w. 

WAIVER  CLAUSE 

in  prospectus,  67,  68. 

WINDING-UP   BY   ORDER   OF   THE   COURT, 

adjustment  of  rights  of  contributories,  236. 
after  voluntary  winding-up,  225,  226. 
appeal,  217,  218. 
appointment  of, 

liquidator,  217. 

official  receiver,  228. 

provisional  liquidator,  228. 

special  manager,  228. 
arrangement  witli  creditors,  224. 
assets,  distribution  of,  236. 

no  winding-up  unless  there  are,  212,  213. 
books  of  company,  229. 
calls  cannot  be  set  off,  237. 

enforcement  of,  237. 
commencement  of,  217. 
committee  of  inspection,  228. 
company  unable  to  pay  debts,  209. 
conclusion  of,  218. 
contingent  creditor,  215. 
contracts,  effect  on,  229,  230. 
contributories,  211,  212,  236. 
costs,  218. 
creditors,  213,  233. 
debenture-holders,  215. 
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WINDING-UP  BY  ORDEB  OF  THE  COURT— continued. 
debts  provable  in.  234. 
dismissal  of  servants,  237. 
distribution  of  assets,  :_':;<>. 
dispositions  <>f  property  after.  -'.'•'■'<. 
dissolution  of  company,  218. 
fraudulent  preference,  235. 
grounds  for,  208. 
liquidator.     See  Liqi  m>\tor. 
meetings,  230. 

misfeasance  proceedings,  238. 
order  for,  217. 
petition  for,  211. 
preferential  payments  in,  234. 
proceedings  against  company,  232. 
procedure  on,  216. 
proof  of  debts,  235. 
provisional  liquidator.  228. 
public  examination^  238. 
rules,  230. 
sales,  230. 

secured  creditors,  233. 
setoff,  235,  237. 
stand  over,  order  to,  214. 
transfer  of  shares  during,  104. 
wishes  of  creditors  and  contributories,  211. 

WINDING-UP  PETITION,  211. 

malicious  presentation  of,  210. 

WINDING-UP  UNDER  siPERVlSION  OF  THE  COURT, 

227. 

WINDING-UP,  VOLUNTARY,  See  Voluntary  Winding-up. 

WISHES 

of  creditors  and  contributories,  211. 


YEAR, 

business  of  company  to  be  commenced  within,  2<i.s,  'joii. 
meeting  to  be  held  every,  189. 
suspension  of  business  for,  208,  209. 
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